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U s u fr u c tu a ry — R ig h t  to  c o m p e n sa tio n — C o n v e y a n c e  o f  r ig h t— P a r t i t io n  a c tio n . 

A usufructuary, who has made improvements with the consent and 
acquiescence of the owner, is entitled to compensation.

W h ere th e  im p ro v em en t is  co n v ey ed  b y  d eed , to g e th er  w ith  a ll  th e  
righ t, title , and in te r e st  in  th e  prop erty , th e  r ig h t to  c la im  com p en sa tio n  
is  a lso  con veyed . A  c la im  to  com p en sa tio n  .m a y  b e  a sserted  in  a 
p artitio n  action.

T HIS was a partition action in respect of a land, w hich  belonged  
to one M. G. Babunappu, w ho transferred it on M ay 30, 1913, to his 

live children including the first defendant, but reserved the life-in terest 
to him self. Shortly afterwards Babunappu erected a d istillery  on 
the land which he possessed during h is life-tim e and w hich h e by deed  
1 D 2 of January 24 sold to the first defendant, w ho w as in  exclu sive  
possession of it till the death of Babunappu in 1941.

The learned D istrict Judge held  that the first defendant did not obtain  
t itle  by virtue of 1 D 2 to the d istillery  w hich  w as vested in the five 
children of Babunappu. He further held that Babunappu had a claim  
for com pensation in respect of the distillery and that by the deed 1 D 2 
th is right to com pensation w as conveyed to the first defendant.

H. V. Perera, K .C. (w ith  him  E. B. W ik rem a n a ya k e) , for the plaintiffs, 
ap p ellan ts—It cannot be said that any right to claim  com pensation w as  
conveyed  to the first defendant by deed 1 D 2. W hat w as conveyed  
by that deed w as the im provem ent itself, i.e., the distillery. The case 
of M oham ad Bhai e t al. v . S ilva  e t aV  w hich  th e D istr ic t  Judge has referred  
to, dealt w ith  the rights of a purchaser of land, and is not applicable 
in  the present case. Deed 1 D 2 conveyed the building alone arid not 
the land on w hich the building stood.

The vendor in 1 D  2 w as only a usufructuary. A  usufructuary cannot 
claim  com pensation in respect of im provem ents m ade by him. This 
question w as exh austively  exam ined b y  Kotze J. in  Brundson’s  E state v. 
Brundson’s E state e t al." and it w as held that a usufructuary is, in  the 
absence of special circum stances, not entitled  to claim  com pensation for 
im provem ents. S ee also W ait v. E sta te W a it3. A  usufructuary is 
fu lly  aware of the nature of his possession and is not in  the sam e position  
in  law  as that of a bona fide pb'ssessor-. See W ille on  P rin cip les of S. 
A frican  Law , p. 353 (1937 e d .) . It has been  held that a purchaser from  a 
fiduciary heir cannot claim  com pensation for useful im provem ents from  
th e fidecom m issaries—L ivera  e t al. v. A beyesin gh e e t al.', a case w hich  
w en t up in appeal to the P rivy  Council *. •

1 (1911) 14 N . L . S . 193. 3 S. A . L. R . (1930) 0. P . D., 1 al 4.
* S. A . L. R . (1920) C. P . D. 159. * (1914) 18 N . L . R. 57.

6 (1917) 19 N - L. R . 492.
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It must be presum ed that Babunappu intended, when he made ‘the
improvement, to benefit all his children. The rule of resulting trust
w ill not appily w hen an investm ent is made by a person in the name of his
child or children—A m m al v. K angany  \/

A  pure claim for compensation cannot be asserted in a partition action—  
S ilva  v . L in oh am y2; de S ilva  v. de S ilva  °.

17. A. Jayasundere (w ith him  S. R. W ija ya tila k e); for the first defendant, 
respondent.—The case of M ohamad Bhai e t til. v . S ilva  e t al. (supra)' 
is  applicable to the facts of this case. The right to claim compensation 
is included in the conveyance 1 D 2 w hich transferred “ all the right, 
title  and interest ” of the vendor.

Useful expenses can be recovered by a usufructuary—Maasdorp's 
In stitu tes of South  A frican  Law  (5th ed.) vol. 2, p. 183. Even a usuary 
can claim compensation—M aasdorp’s translation  of G rotius II. c. 10, § 8. 
For m eaning of the word “ bruicker ” see also Lee’s Introduction to  Roman- 
B utch  Law  (3rd ed.) , 186. The claim  in L ivera  e t al. v . A beyesinghe et al. 
(supra) was not successful because it was made by a trespasser. See, 
(however, Dassanayake v. T illek era tn e", Saibo v. Baba et a l", Fletcher and  

F letcher v. B ulaw ayo W aterw orks, Co., L td .7, Rubin v. B o th a s, W ille’s  
Principles of S . African  Law , p. 353. The guiding principle is that a 
party should not be enriched at the expense of another.

The question whether there w as a resulting trust w as not raised at the 
trial. The evidence, indeed, is that the im provem ent was made by 
Babunappu for his own benefit and that his children (the owners) stood 
by w ithout protesting. In the circum stances the appellant, as vendee 
of Babunappu, is entitled to 'claim  compensation—W alter Pereira’s 
L aw s of Ceylon, p. 377, N ugapitiya  v. Joseph °, W ijeyesekere v. M eegam a".

A  co-owner can, in a partition action, claim compensation for improve­
m ents—Jayaw ardene’s Law of Partition , p. 117, A ppu ham y v. Sanchi- 
ham y  ", .Johannes v. Podisingho  ", S ilva  e t al, v. S ilva  et a l".

H. V. Perera, K.C., in  reply.—A building can be. sold apart from  the 
land on w hich it stands—ju s superfigiarium. If the building comes 
down, vendee cannot build again on the land. The subject-m atter 
of the transfer in  1 D 2 was the building. The conveyance was one of 
property and not of any chose-in-action. The vendee of an improvement 
cannot claim  com pensation unless, the land on w hich it w as built w as  
also transferred. ■

It is true that a person w ho builds on-a property w hich he bona fide 
believes belongs to-him  or w hich he thinks he has a right to occupy for  
som e substantial period can claim  compensation. The compensation  

' i s  awarded-on the ground of failure of expectation. Such a question of 
■ failure of expectation does not arise in  the present case. See Fletcher and 
. F letcher v . B ulaw ayo W aterw orks Co., Ltd..11. I rely on the judgm ent of 

K otze J . in Brundson’s E state v. Brundson’s E state, e t al. (su pra ).
’ (1910) 13 N . L. R. 65.
* (1913) 2 Bal. N. C. 19. .
3 (1903) 1 S. C. D. 70.
* (1911) 14 N. L . R. 193. ,
6 (1917) 20 N . L. R. 39.
* (1917) 19 N . L . R. 441.
7 £ . A . L. R. 1915 A . B . 647.

8 S. A . L. R. 1911 A. D. 563.
8 (1926) 23 Jf. L. R. 140.

13 (1939) 40 N . L. R. 340. ,
11 (1919) 21 N . L. R. 33.
13 (1926) 23 N . L. R. 233.
13 (1911) 15 N . L. R. 79.
'* S . A . L. R. 1915, A . D. 647 at 649.
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A t the tim e h e put up the citroneUa distillery, w hich  w as not on ly a  
u sefu l but also a necessary im provem ent, th e father m ust be deem ed to  
have m ade a g ift o f it  to all his children. H is subsequent transfer of it  to 
a particular child should be disregarded.

The legal position of the first defendant is not that of an im proving  
co-owner. If Babunappu had transferred to a stranger his right, if  any, 
of claim  to com pensation, the latter w ould  not be perm itted to in tervene  
in  the present partition action. A  person w ho has no in terest in  the soil 
but has on ly a building on the land is  not a co-ow ner of th e cqmmon 
property—H am idu v. G unasekera e t aV.

Cur. adv. vu lt.
July  7, 1943. Keuneman J.—

This is a partition action, in  w hich  the title  to the soil shares w as not 
in  dispute. The only point of dispute w as the ownership of the citronella  
distillery  on the land sought to be partitioned. It w as adm itted that th e  
d istillery  was about 35 years old.

The w hole land at one tim e belonged to M. G. Babunappu, w ho  
transferred it to his five children, including the first defendant, but 
reserved to h im self the life  interest in  it (see P  7 or 1 D 7 of M ay 30,1913). 
It is in evidence that the d istillery  w as erected after, th is date, and the  
first plaintiff, another child of Babunappu, stated that her husband  
assisted  Babunappu to erect the d istillery, and that she thought Babun­
appu w as erecting it for his children, and that Babunappu possessed th e  
distillery  in his life-tim e. B y  his deed 1 D  2 of January 24, 1934, Babun­
appu for the sum of Rs. 300 sold the d istillery  to th e  first defendant, 
w ho stated that she w as in  exclu sive possession of it  from  that date  
t ill  th e  death of Babunappu in 1941.

The learned D istrict Judge held  that the first defendant did n ot obtain  
title  by virtue of deed 1 D 2 to the d istillery, w hich  becam e vested  in  th e  
five children of Babunappu. He further held  that Babunappu had a 
claim  for com pensation in respect of the d istillery, and that by th e deed  
1 D  2 this right of com pensation w as conveyed  to the first defendant, 
and that the first defendant w as entitled  to claim  Com pensation from  th e  
other co-owners in  respect o f the distillery. He accordingly m ade order 
that it w ould be best if  by agreem ent of parties th e Com m issioner appointed  
for partition could divide the land so that th e  d istillery  fa lls  w ith in  the  
block allotted to the first defendant. Failing that, the question of th e  
am ount of the com pensation w as to be decided later.

From this decision the plaintiffs’ appeal and m any m atters o f law  w ere  
argued before us. The first contention of the appellant w as . that th e  
deed  1 D 2 did not convey to the first defendant, the right to claim  
com pensation. B y this deed Babunappu purported to convey th e iron , 
citronella boiler and the buildings and appurtenances belonging thereto  
together w ith  all h is right, title, and in terest and a ll things belonging  
thereunto. In M oham ad Bhai e t al. v . S ilv a  e t  aU  it  w as held  that a 
purchaser of land stands in  the sam e position as h is vendors in  regard  
to any claim  for im provem ents m ade b y  the vendors. A s M iddleton J. 
put it, “ He w ill stand in the sam e position as they did in  regard to any  
claim  for com pensation that m ight have been sustainable b y  them  as 

1 (1922) 24 N . L. R . 143. 2 (1911) 14 N . L. R. 193. '
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the successor in  title of their right,' title, and interest in the property.”
It is contended that where the property itself was not conveyed, but the 
im provem ent only, the right to claim  compensation did not pass. I do not 
agree w ith this contention. In m y opinion the words “ together w ith all 
m y right, title, and interest and all things belonging thereunto ” are w ide 
enough to convey the right to claim  compensation for the improvement.

Further, it was argued by the appellant thaUBabunappu was only a 
usufructuary, and that as such he had no claim to compensation in respect 
of im provem ents made by him. No case has been cited to us, where 
this m atter has been adjudicated upon in Ceylon, and the question is not 
free from doubt. In L iver a v . A beyesingK e' it  w as held that a pur­
chaser from a fiduciary  heir could not claim com pensation for useful 
im provem ents from the fidecom m issaries. The m atter w ent up in appeal 
to the Privy Council—see L iyera  v . Abeyesinghe"  where this particular 
m atter was not decided, but on the facts the appellant was held not to  
have acted bona fide. Later in Dassanayake v. T illekera tn e* it was 
held that a fiduciary is entitled to the same right of compensation for 
im provem ents as any other bona fide possessor, and to retention of the 
property until the com pensation is paid, and that a purchaser from a 
fiduciary is in the sam e position as the fiduciary.

The rights of the usufructuary  have been considered in South Africa, 
and there is a conflict of opinion. Maasdorp in his In stitu tes of South  
A frican Law  (5th  E d ition ) at page 183 says, “ U seful expenses m ay also 
be recovered by the usufructuary at any rate to the extent to which  
the property has been enhanced in value thereby.” The authority cited is 
Schorer N ote 228 to Grotius. Maasdorp, however, also refers to the case 
of Brundson’s E state v. Brundson’s E state and O th ers' where, in a learned  
judgm ent K otze J. points out inter alia that there was a mistranslation of 
the Dutch word “ bruickef ” in the text of Grotius. He adds that the  
word does not m ean “ u su ary” but m erely “ tenant or le s se e ”. Kotze J. 
comes to the conclusion “ that the statem ent • made by Schorer . . . .  
is not borne out by an exam ination of the sources, and that both principle 
and authority lead to the conclusion that a usufructuary is not, in the* 
absence of special circumstances, entitled to claim for im provem ents 
made by him to the property over which he enjoys the right of usufruct.” 
Kotze J. does not define w hat the “ special circum stances ” are.

As I have said before, this m atter is not free from doubt, and w ill 
have to be decided in a proper case. I do not think it is necessary  
to  decide the m atter now, for the respondent contends that in  th is case 
the im provem ents have been m ade w ith  the consent and acquiescence 
o f‘ the true owners. The D istrict Judge has so held, but the appellant 
disputes that finding, and contends that in this case, it  m ust be presumed  
that Babunappu in m aking the im provem ents intended to benefit his 
children either at once or at his death. I do not think it is possible  
to hold that he intended to benefit the children at once, because the 
evidence is that Babunappu w as in possession of the-im provem ent from  
the tim e he m ade it, and it Was an im provem ent w hich was useful for 
his own occupation and enjoym ent of the citronella land. Did he intend  

. that the im provem ent should go to his children at his death, so as to
1 (1914) IS N . L. R . 57. %(1917) 20 N. L. R. 89.
* (1917) 19 N . L. R. 492. ‘ S.A .L .R . (1920) C.P.D. 159.
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negative any claim  for com pensation for im provem ent on h is part ? 
The evidence of th e first plaintiff is that she thought h er father was1 
erecting the distillery for his children, but th is represents nothing m ore  
than her hope, and perhaps explains the eagerness w ith  w hich she  
consented to the im provem ent. A s against th is is the fact that the  
erection of the d istillery was a good business proposition for Babunappu  
him self, and the further fact that in  1934 he transferred the d istillery  
to one of the children only. This appears to have been done w ithout any  
protest by the other children, and the first defendant has been in  
exclusive possession of the d istillery  from  that date.

. We have been asked to presum e in th is case that Babunappu intended,' 
in m aking the im provem ent, to benefit his children hy it. It has certainly  
been held that a resulting trust, w hich  w ould  otherw ise be held  to arise, 
w hen one man pays the purchase price of property, but takes th e transfer 
in the nam e of another, m ay be rebutted, w here such other person is the  
law fu l w ife or child. In such a case a prim a  facie  but rebuttable p re­
sum ption arises, . that the purchaser intended the ostensible grantee 
to take beneficially. No case has been cited to us, in w hich a sim ilar 
presum ption has been applied to circum stances akin to those existing  
in  the present case, and I think that in som e of the cases cited to us, 
the point, if  valid, m ay w ell have been taken. Apart, however, from  any  
presum ption, I think it is perm issible to lead evidence in  a case of th is 
nature, to prove that the im prover did not intend to benefit h im self, or 
intended to benefit the real owner, so as to negative any claim  for  
com pensation. On an exam ination of the w hole of the evidence, w hich  
is in fact very scanty, I think that w e  m ay hold that Babunappu erected  
th e distillery for his own benefit, and not for the benefit of h is ch ild ren  
H is conduct is more consistent w ith  that view , and I th ink  it is m ore lik ely  
that the children also took the sam e view . A lso there is no evidence 
that Babunappu ever expressed an intention that the im provem ent 
should go to the children, and the fact that he retained a substantial 
interest in  the land and in  the im provem ent, I think, entitles us to hold  
that he m ade the im provem ent for h is ow n benefit.

There can, I think, be no doubt that the children, the real ow ners of the  
property, consented to and acquiesced in the m aking of the im provem ents.

It has been strongly argued that even  this does not g ive to a usufruc­
tuary the right to claim  com pensation.

W ille in  P rinciples  -of South  A frican  Law  (1937 ed ition ) ,  page 353 sets  
out the right to im provem ents to property as f o llo w s : —

“ A person w ho expends m oney or labour in im proving property, 
intending to do so for h is own benefit, thinking either that th e property  
belongs to him self, or that he has the right to occupy it for som e sub­
stantial period, whereas in  fact he has no such right or title  to the  
property and in consequence the im provem ents are .acquired b y  the  
owner of the property, is entitled  to claim  from  the latter the am ount 
by w hich  th e property has been enhanced in value. Even a person  
w ho has m ade im provem ents on another person’s property m ala fide, 
that is, know ing he had no title  to the ^property, is entitled  to claim  
the sam e m easure of com pensation if the ow ner stood b y  and allow ed  
him  to m ake the im provem ents w ithout objection.”
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It is to be noted that in  South Africa the right to claim compensation  
has been given to a bona fide occupier, e.g., a person holding an invalid  
lease as against h is own lessor, and a person holding a lease from A, who 
unw ittingly made im provem ents on B ’s land. (Vide Rubin v. B otha1 
and Fletcher and F letcher v . B ulaw ayo W aterw orks Co. Ltd. °).

Now in  the present case, I think Babunappu m ust be regarded as a 
m ala  fide improver, because he knew  he had no title to the property. 
The ride that consent and acquiescence on the part of the owner gives 
a  right of com pensation to the improver is, I think, of w ide application, 
and is not restricted to special classes of persons, such as lessees on  
tenants. In  N ugapitiya  v . Jo sep h ' Garvin J. said, “ the owner w ho stands 
b y  . . .  . w ill not be perm itted to deny the im prover’s status 
to  claim  compensation, so that he m ay take the fu ll benefit o f the  
im provem ent and enrich him self at the improver’s expense.” That case 
is  som ewhat akin to the present case. I do not think that the right to 
claim, com pensation can be denied to Babunappu and to the purchaser 
from  him—the first defendant.

I  m ay add that the question w hether-the first defendant w as entitled  to  
a jus. reten tion is  did not arise for determination in the present case.

A  further point w as taken that' the present claim  to compensation being  
a m ere m oney claim  cannot be asserted in a partition actioh, and reliance 
w as placed by the appellant on two cases, S ilva  v . S ilva ‘ and S ilva  v . 
L in o h a m y‘. I do. not think these cases are of authority to-day— 
see Jayaw ardene on P artition , pages 118 to 120—and they do not appear 
to  be consistent w ith  later decisions, I am inclined to be in agreement 
w ith  the dictum  of Garvin A.G.J. in  Johannes v . Podisingho ’ that “ the  
provisions of the Partition Ordinance w ere clearly intended to be a 
proceeding for the determ ination of every m aterial question in dispute 
betw een  the parties.”

The appeal is dism issed w ith  costs. '
M o se l e y  J .— I  a g r e e .

A ppeal dism issed.


