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1942 P re s e n t: Jayetileke A.J.

P IY A S E N A  ,v. U K K U W A .

67— C. R. Gam pola, 5,416.
A g r e e m e n t  to  p a y  m o n e y — P ossession  o f  land in  lieu  o f  in te r e s t— A g r e em e n t  

n on -n ota ria l— A ctio n  to  r e c o v e r  m o n e y — P r o o f  o f  a g reem en t— P rescr ip ­
tion .

I n  an action to recover money lent, an agreement by the borrower to 
pay the money and to allow the lender to possess a land in lieu of 
interest may be proved in order to prevent the running of prescription, 
although the agreement is non-notarial 

N agam ulh u  v . S ittam baram pilla i (3 3  N . L. ft. 151), followed.

P P E A L  from  a judgm ent o f the Commissioner o f Requests, Gampola.

E. B. W ickremanayake (w ith  him  M . M . K um araku lasingham ), fo r 
plaintiff, appellant.

N o  appearance fo r defendant, respondent.
Cur. adv. vu lt.

July 7 . 1942. J ayetileke A.J.—

The p la in tiff has brought this action to recover from  the defendant 
a sum o f Rs. 30, which he alleges he lent to the defendant on a document 
P  1, together w ith  a sum o f Rs. 5 as interest. The document w hich is in 
the Sinhalese language-has been translated as fo llow s: —

“ The purport o f the promissory note w ritten .an d  granted on this 
7th day o f June, 1925, is as fo llow s: I, the under-signed, U dage Ukkuwa 
o f Deluntalamada in Rambode korale, being in  need o f m oney have 
borrowed and received w ithout deficiency the sum o f rupees th irty  o f 
law fu l money o f Ceylon from  G. M. Piyasena o f the said korale and in 
lieu  o f interest o f .the said sum it is agreed that the income and produce 
o f the western one pela paddy sow ing extent o f the fie ld  called B ittera- 
pola belonging to me, the said Ukkuwa, shall be taken by him. I f  I  do 
not pay the said sum and get this note redeem ed I  do hereby agree to be 
bound by the law.

To  this effect. On a six cent stamp.
30.

Ukkuwa.
1 . Signed. K . U. G. Gunaratne V idane 1925.7.
2. Signed. W . P. H inn i Appuham y.”

Though the body o f the document is prefaced by  the expression 
“  promissory note ” , the pla intiff has treated the document not as a 
promissory note but as an agreement in w ritin g  to pay money. H e  m ay 
have done so because it  does not contain an absolute prom ise to pay 
money. In  the concluding part o f the document, the defendant has 

. agreed to be bound by the law  i f  he fa iled  to pay and redeem  the note. 
Th ere  is, it  seems to me, necessarily im p lic it in that agreem ent a promise 
by the defendant to pay-the amount that is due.

T h e  defendant, among other defences, p leaded that the document 
on which the action was brought was obnoxious to  the provisions o f 
section 2 o f the Preven tion  o f Frauds Ordinance (Cap.57) and that no 
action could be maintained on it.
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The plaintiff, thereupon, amended his plaint and claimed in the 
alternative the said sum of Rs. 30 as money lent and advanced by him 
to the defendant. That claim was based on the lenders’ right to maintain 
an action to recover the amount lent by him independently o f any writing 
he may have obtained from  the borrower.

A t  the trial the defendant suggested the fo llow ing issues : —

(1) Can the plaintiff maintain this action on the document in question,
dated 7. 6. 25 ?

(2) Does the document in  question  contravene the provisions o f Ordi­
nance No. 7 o f 1840 ?

(3) Is the document properly stamped ?
(4) Can the document be tendered in  evidence in this case-?
(5) Is the claim in the document prescribed ?
The Commissioner adopted the said issues and made the fo llow ing r.ote 

in  the record : —

“  A t  this stage the proctors agree to drop Issue No. 5. They aiso
agree that the case proceed to trial on Issues 1 and 4 and then judgment
entered either w ay ” ,

The Commissioner and the p la in tiff ’s proctor have apparently lost sight 
o f the issue that arose on the alternative cause o f action.

A fte r  hearing argument the Commissioner held against the plaintiff 
on Issues 1 and 2 and dismissed his action w ith  costs. He was o f opinion 
that as P  I  was not notarially executed no action could be maintained 
on it. He thought it unnecessary to consider the other tw o issues that 
w ere framed.

I t  seems to me that the Commissioner has taken an erroneous v iew  o f 
the meaning o f section 2 o f the Prevention o f Frauds Ordinance. That, 
section renders a non-notarial contract or agreement fo r establishing any 
interest affecting land or other immovable property unenforceable. ■ I f  the 
plaintiff had sought to enforce the agreement contained in P  I, that in lieu 
o f interest on the loan he should be g iven  the right to take the produce o f 
the field, section 2 o f the Prevention o f Frauds Ordinance would have 
stood in his way. The plaintiff sued in this action to recover the money 
lent by him to the defendant and re lied  on P  I  to prove the loan and the 
promise to repay it.
. In  m y opinion, P  I  is admissible fo r that purpose.' It  has been held 
in the case o f Nachchia v. N achch ia ', that a kadutham reciting a g ift o f 
property, although a non-notarial instrument, and therefore inadmissible 
as.a document o f title  under Ordinance No. 7 o f 1840, may be received 
in  evidence to prove an overt act and a change in the character o f posses­
sion on which to base a title  by  prescription. • .

In  order to take the case out o f prescription the plaintiff sought to 
establish by  oral evidence that up to the year 1940 he took the income o f 
the field in lieu o f interest. That he was entitled to do (see Nagam uthu  
v. Sittambaram.pilla.i~). I  would set aside the judgment appealed from 
and send the case back to the Court below  fo r adjudication on Issues 3 
and 4. The plaintiff is entitled to the costs o f January 9, 1942, and o f 
the appeal.

i Appeal allowed.

> 1 Carr. Law Rep. p. 77. » A' . L. R. 151,
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