&0 Ths Queen v. Ibralebbe

363 Present : H. N. G. Fernando, J., and T. S. Fernando, J.
THE QUEEN ». M. I. M. IBRALEBBE and others

S. C. 14-17]1963—D. O. {Crim.) Batticaloa, 126

Indictmeni—Joinder of charges based on wnlmuful assembly with charges based on.
common intention— Validity—Penal Code, ss. 32, 140, 146, 296—Crimnal
Procedure Code, s3. 178, 180, 184, 4256—Court of Oriménal Appeal Ordinance,
8. § (1), proviso.

Wh re several accused were indisted on 13 charges, 7 of which were based
on the allegation that they were members of an unlawful assembly, and the
remainder of which could have resulted in & conviotion of two or more of the
aecused only if the offences charged had been committed in pursuance of a
oomron intention—

Held, that the joinder of the two seits of charges was lawful.
The Queen v, Don Marthelis and others (1963) 65 N. L. R. 19 not followed.
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APPEALS from a judgment of the District Court, Batbicaloa.

Colvin R. de Silva, with 4. R. Mansoor, for the Accused-Appellants.

P. Colin Thome, Crown Counsel, for the Attorney-General.
Cur. adv. vult.

June 7, 1963. H. N. G. FEsNANDO, J.—

Several accused were indicted in this case on 13 charges, 7 of which.
were based on the allegation that they were members of an unlawful
assembly, and the remainder of which could have resulted in a conviction
of two or more of the accused only if the offences charged had been com-
-mitted in pursuance of a common intention. Counsel for the accused
argued at the appeal that there had been a misjoinder of these two sets
“of charges, relying upon the unreported judgment of two Judges of
“this Court (Abeyesundere, J., with Herat, J., agreeing) in the case of
“T'he Queen v. Don Marthelss and others? (S.C. 5-10 of 1962, S. C. M. of 19th -

‘March 1963). In a brief judgment, the point was thus decided :—

. . . . Counts (1) to (5) were based on the allegation of unlawful
- assembly and counts (6) to (9) which related to the offences of causing'
. simple hurt and committing mischief were based on common intention.
" Section 178 of the Criminal Procedure Code requires every charge to
. be tried separately except in the cases mentioned in sections 179,
~+180, 181 and 184 of that Code. Crown Counsel who appeared for the
- Attorney-General conceded that none of the four last-mentioned sections
“applied to the counts in the indictment in this case. The joinder of
the two sets of charges referred to above is therefore not according to
law.. Consequently the indictment is invalid R

:f,f Counsel who argued the present appeal had himself argued the case
of Don Marthelis, and was therefore able to explain why the. unreported
: i!ldgment does not set -out reasons and contains no examination of
“£he provisions of the Criminal Procedure Code which are or may be rele-
_??nt to the question of misjoinder. It appears from Counsel’s statement
to.us that the same question was argued in the Court of Criminal Appeal
Wwithin recent months, in an appeal in which the appellants were acquitted.
. by that Court upon the conclusion of arguments, and that it is anti-
cipated that the reasons for that acquittal when delivered by the Court. -
o Crimina] Appeal will constitute or include a decision that it is illegal
‘ t‘,}. join together in an indictment two sets of charges depending respec-
tively on section 146 and section 32 of the Penal Code. Nevertheless,
 Until reasons are in fact delivered in that appeal, there is yet no judgment.
-9 the Court of Criminal Appesl to which 1 can refer for guidance or
which precludes me from considering the validity of Counsel’s arguments.
1 See 65 V. L. B. 19.—EQ.
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In view also of the lack of & statemant of ressons in ths judgment in D:n
Marthelis’ case, I feel free as a member of a bench of two mdges o
re-considar the point there decided. The fact that sy brothes

whose familiarity with guesiions of this nabure is well known, bas dis.
agreed with that decision (vide S. C. M. of 6th may 1963, Kian v.
Aryadasa* 8. C. Nos. 707-11 of 1962) is another reason why the poing
appears to me worthy of re-consideration.

In my own atempt to decide whether or not the joinder in the present
case was legal, I find it convenient to consider the relevant provisions
of law in the same way as would a Crown Counsel engaged in the task
of framing an indictment wpon facts which are at first simple and which
become complex only in stages.

Suppose that the evidence in non-summary proceedings discloses—

(1) that A shot ab X with a gun at close range,
(2) that the gup-shot injury resulted in X’s death, and

(14

(3) that a Jury may reasonably infer a “ murderous intention ’~’,-

on the part of A.

On these facts there must undoubtedly be framed a count that A
committed murder by causing the death of X. EY

If in addition the evidence also discloses—

(4) that, at the time of the shooting, A had been a member of a1
assembly together with five or more other persons of un
Ikmown identity having the common object of causing th(
death of X, and

(8) that Ain all probablhﬁy fired at X in prosecufnon of that commor
Object, .

can there be properly added a second count charging A with an oﬁencf
under section 146 of the Penal Code ? : o

Firstly, there would be no doubt that an oﬁence under section 1&
had been committed, for, in terms of the requirements in section 146

(a) an offence was commitied by a member of the unlawful a.ssemblif

(b) the offence was commibted in prosecution of the common objecf
and :, 3
(c) A was at the time of the commission of that offence memb‘?‘ﬁ
of the assembly. E
.
A is therefore guilty of “ that offence ”, namely the offence of murdes
and the appropriate count against }nm on this score would be U-ﬂaé‘
section 146 and section 296 read together. The appropriate
would then be one under section 206, read with section 146.

3 826 68 N. L. R. 89.—324. .
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Secondly, will seotion 180 of*the Criminal Procedure Code permit
the joinder of the two cherges agoinst A in one indictment ? Under
sub-section (1), the joinder would be valid, if (a) the series of acts formed
the same transaction, a matter on which there would be no room for
doubt, and (b) more offences than one were committed by A in the course
of that transaction. Under sub-section (3) of section 180, the joinder
would be valid if some of the acts constitute an offence, and all the acts
taken in combination constitute a different offence. ~The Crown Counsel
would therefore ask himself whether A did indeed commit two different
offences, i.e. whether the offence under section 146 is distinct from the
offence under section 296. This question is affirmatively answered
by the Privy Council in Barendre Kumar v. Emperor! and by our Court
of Criminal Appeal in Heen Baba’s case? in opinions cited by my brother
Fernando in Kkan v. Ariyadase. It is nevertheless useful to under-
stand for oneself why that answer is eorrect. It is technically correct
that, on the facts as assumed, the charge which may be framed against
A under section 146 of the Penal Code would be one of murder. But
in truth the acts which render A guilty of the offence under section 146
are distinct from the acts which constitute murder within the defini-
tion in sections 293 and 294 of the Penal Code. The offence under section
146 consists in A’s having been a member of an unlawful assembly, having
the common object of causing X’s death, at a time when some member
of that assembly actually caused the death in prosecution of that common
object. The ingredients of this offence are surely different from those in-
volved in the offence of murder under section 296. The ingredients which
Thave numbered (1), (2) and (3) earlier in this judgment completely satisfy
the definition of murder : it is only because of the existence, in addition,
of the ingredients (4) and (5) that A becomes guilty of the offence created
by section 146. If I may try to state the distinction quite simply :
A person is guilty of the offence of murder defined in section 294 because
HE caused death with the requisite intention, but a person is guilty
of the offence (of murder) created by section 146 for an entirely different
reason, the principal reason with reference to himself being because
he was a member of a particular unlawful assembly at a time when murder
was committed in prosecution of the common object.

It seems to me then that two different offencas were in fact committed:
end that sub-sections (1) and (3) of section 180 of the Criminal Procedure
Code, if not also sub-section (2), render perfectly legal the joinder
of two charges, under section 296, and section 146 with section 296
respectively, ageinst A upon the supposed facts. I realise of course
that in such a case where only one person is to he charged, such 2 joinder
would not be made in practice, upon grounds of redundance or superfluity.
But we are here concerned only with the ergument as to legality, and
both precedent and reason lead me to the conclusion that the joinder
of the two charges against A is authorised by the Criminal Procedure
Code.

2 1925 4. 1. R. (P. C.) 1. ® (1950) 51 N. L. R. 255.
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The opinion has often been expressed that section 149 of the Indiay
Penal Code (which is equivalent to our section 148) creates a wicarious
or construciive liability ; and a joinder of & count charging A with murdss
against section 208 with & count charging B, C, D and E and 4 himsely
with the offence against section 146 read with section 296 may appear
to be inconsistent with thai opinion. But.the commonest case of the
application of section 148 is one where the very member who commits
the offence of murder in prosecution of the common object of an un-
lawful assembly is charged and convicted of the offence under section
146 read with section 206. Thus where an unlawful assembly is alleged
to have consisted only of five named persons, and all five are charged
with the offence under section 146 read with section 296, the very basis
of the charge is that one of the five did commit the murder. The ground
for his conviction is not the fact that HE committed murder and is
not different from the ground for the conviction of the other four members :
the ground in each case being membership of the assembly at a time when -
some member committed the murder in prosecution of the common object.

In Renzaddi v. Emperor® it was recogaised as “ settled law that when '
a person is charged by implication under section 149 he cannot be con-
victed of the substantial offence”. In comsidering and accepting this
proposition, our Court of Criminal Appeal? observed that when a person
is acquitted of the offence under section 149 “ he cannot be convicted
of having committed the offence by his own acts in the absence of a charge ”
that he did so ** thus implying, not only that the two charges are distinct,
but also that if the substantive charge is framed in addition to the charge
under section 149, there may be a due conviction on the former, despite
an acquittal on the latter charge.

I do not doubt, therefore, that a count charging A with murder under
section 146 can be lawfully joined with a count charging him directly
with murder nnder section 296. ’

Let me now introduce into the supposed facts before the Crown Counsel
one further element, namely, that according to the evidence, B, C, D_,
and E are also identified as having been members of the unlswinl
assembly at the time when A caused the death of X. Can Crown Counsel
now add, in an indictment charging A with the murder of X under
section 296, a second count charging A, B, C, D and & with murder under,
section 146 ? It will now be necessary to examine section 184 of the
Criminal Procedure Code. In the same transaction, A, B, C, D 811"1_ E
all committed an offence (under section 140 of the Penal Code) of being
members of an unlawful assembly ; so also they committed the offence
under section 146 of being members of that assembly at the time when
one of its members committed murder in prosecution of the commo?
object. They are thus accused of joinily committing the some offence,
as contemplated in section 184, and they may be charged togetber o
offences under section 140 and section 146 of the Penal Code- _Bﬂt;
in addition, in the course of the same transaction, A alone comBIWET.

1 7912,13Cr. L. J. §02. * (1950) 51 N. L. R. 265 ot 271,
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“&he oﬁ'enca of murder ddfined in seotion 204 of the Pensl Oode which
kizs been shown above to be different from the offence he himself com-
mitted under section 146,

Section 184 of the Criminal Procedure Code asuthorises joinder of
persons when more persons than one grs accused of jointly committing
the samez offence or of different eifences ccmmitted in the same trans-
ootion . This language may st first sight give the impression that the
wm:ds- *jointly commxtqu govern both *the same Offence  os well og

 diferent cences”. But o ocleser resding shows that two diffevent

~ cpses are here contemplate& —

() Waere more persons than one are accused ¢f Jointy w%mﬁmg
' the same offence ; and

(b) Where more persons than one are acsused of different gffences
commatied in. the sgme transection. (There iz here wo regiiire-
mént of joini commission.)

" Tnder the first head are cases in which persons joinily commit thé safme
offence ;. under the second are ceses such a3 those mentioned in illustra-
tions (b) snd (¢} to the section, in which several persons may have com-
mitted different offences, but in the same trensaction. Upon the facts
which I am supposing, the charges against 4, B, C, D' and E for the
offences ngainst sections 140 and 148 of the Penal Code would fall under
the first head. Those charges may be tried togather W"Gh the charge

" against A alone for the offence againsi section 286, becsuse, under the
second head, that was & different offence.committed by him in the same

" transaction.

I have tried thus far to expluin why in my qpiuion it would be legal,
wupon appropriate facts, tc join together a charge against one person
for an offerice against section 206 with charges against the same person
-and others for offences against sections 140 and 146. If such joinder
is legal, it follows quite veasonably that a charge agsinst two or more
persons for the offence against section 206 may be joined to cherges
under sections 140 and 148 against the seme persons.

In o single count of an indictment charging five persons thh the murder
of X, the joinder of persons is authorised by section 184 of the Criminal
Procedure Code because sll five are accused of jointly committing the
seme offence in pursuance of & common intention. If in addition there
is mdence that the same five were in the course of the same transaction
, ‘membeis of an unlavful asserably, & second count may be added for the

offence ngainst section 140 of the Penel Code *or the reason thst the
joinder of yersons is authorised by section 184 and the joinder of charges
authorised by section 180 (the two sections ocan apply in combination,
of. section 173). For the same reason, i.e. the application of sections 134
- 20d 180 in combination, & third count for the distinet offence against
sectiod 143 read with section 2906 of she Penal Code may be ardded ag'unst

&l five parsons, for oll ave here josally ewusad of commiting ids some

sffeace (section 184}, and mo7e nffences tian one werz comwited 5y the snme
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persons n the course of the same transaciion (section 180 (1)). Indeed,
a further application of section 184 would authorise a fourth couns,
charging only one of the five with some different offence such as thes
or indecent assault commitied in the same iransaction.

In Heen Baba’s case! the Court of Criminal Appeal decided that where
an indictment charges several persons with an offence alleged t0 haye
been committed on the basis of their membership of an unlawful assembly,
ib is illegal for the Jury to convict them of that offence on the basis of
a common intention. The opinion that the two offences are distinet
was fundamental to the decision, and, with respect, my own considers.
tion of the matter has led me to the same opinion. But even if it cap
be thought that the two offences are not distinct but are the sams,
then all that is unusual in an indictment containing both the charges.
is that the same persons are twice charged in one indictment with the
same offence. If then they are convicted, whether on one such charge
or on both of them, is any failure of justice involved, or rather is there-
merely a technical irregularity which has no prejudicial consequence?
If both offences are the same, then both charges are also the same, and.
the indictment is only as defective as an indictinent in which there are-
quite accidentally two counis each in identical terms charging one-
person with the identical offence. Even, therefore, in this contrary view
which I consider untenable, section 425 of the Criminal Procedure Code-
must be applied. Tt is important to bear in mind the somewhat peremp- A
tory terms of section 425 :—

* No judgment passed by a court of competent jurisdiction stall

be reversed . . . onappeal. . . onaccount of anyerror. . .
or irregularity . . . . in the charge. . . . unless such emor:
has occasioned a failure of justice.” e

Again, why in such circumstances should not the Proviso to section 5 (l}i}
of the Court of Criminal Appeal Ordinance be applied? Even if the point,
raised in the appeal must succeed, can it be said that any “ substanbial:
miscarriage of justice has actually occurred " ?

For the reasons stated, I must disagree with the decision in the recent:
case of Don Marthelis and I hold that the indictment in the present ca.st‘f
was lawful. On the facts, I see no reason to interfere with the convic-
tions and sentences. I would therefore dismiss the appeals.

T. S. Fegrxanpo, J.—

As I have recently expressed my own opinion on the question of lﬁ:;
raised on these appeals, I have nothing to add. I agree with my brothes
that the appeals fail both on the question of law and on the facts.

Appeals dismissed-
1 (1550) 51 N. L. R. 285.



