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Contract—Tender—Agreement by defendant to transfer land to plaintiff an 
payment of money—Tender of the money in court without previous 
extra-judicial offer— Validity—Appropriate order regarding costs,
interest, tc .—Prescription—Plaint filed within the period of limitation— 
Summons on defendant served after the period—Claim not barred.
Where the defendant had agreed to transfer a portion of land to the 

plaintiff on payment of a certain earn o f money and the plaintiff brought 
the money into court in the first instance within the stipulated time and 
asked for a conveyance of the land—

Held, (i) that a previous extra-judicial offer of the money and a 
refusal by the defendant to accept it was not a necessary condition
precedent to the institution of the action and the deposit of the money; 
subject to an appropriate order in regard to interest, costB, &c., in a
particular case, a deposit made in court within the stipulated time 
would be sufficient without a previous offer;

(ii) that as the plaintiff did not prove tender prior to action he should 
not be given costs of the trial court.

Held, further, that as the plaint was filed and the money deposited 
within the period of prescription the plaintiff's claim' was not barred
on the ground that summons was not served on the defendant till after
the period of limitation.

^ P P E A L  from  a ju d g m en t o f  the C om m issioner o f R equests, K andy.

N. Nadarajah, K .C . (w ith  h im  H . W . Thambiah), for  the defendant, 
appellant.

Cyril E . S. Perera  (w ith  him  M. H . M . Naina Marikar), for  the 
plaintiff, respondent.

Cur. adv. vult.

M ay 17, 1945. So ertsz  S .P .J .—

T he m aterial fa c ts  upon  w hich  th is appeal rests are th e s e :— T he 
defendant, appellant, b y  a  deed o f agreem ent dated N ovem ber 2 , 1935, 
con tracted  w ith  on e R . M . U kku B and a  to  transfer to  h im  after final 
decree had been  en tered  all th at share or portion  o f  land that the appellant 
w ould  be a llotted  b y  the final decree in partition  case N o. 46,783 D . C ., 
K an d y , w hich  w as pendin g at the date the deed w as entered into. The 
rights o f  U kku  B a n d a  Under this deed w ere sold  in  execu tion  to  one 
Y u so o f w ho in  turn  sold  those interests to  th e plaintiff, respondent. B y  
final decree da ted  O ctober 8, 1937, th e  defendant, appellant, got lot 3 in 
plan  X I  dated A u gust 20, 1937. T h e plaintiff instituted this action  on 
S ep tem ber 6, 1943, and asked for  a  deposit note to enable h im  to  deposit 
a sum  o f  R s . 150 w h ich  h e alleged w as the am ount on  paym ent, o f  w hich
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h e w ou ld  b e  en titled  to  a  transfer. A  d ep os it n ote  N o . 40736 w as 
'a cco rd in g ly  issued  an d  a  E a ch ch eri re ce ip t referred to  in  th e jou rna l 

show s th at o n  O ctober 6 , 1943, a  su m  o f  R s . 150 w as d ep osited  in  th e 
K achch eri to  th e  cred it o f  th is  case .

T h e learned  C om m ission er h eld  th at th is con stitu ted  a  su fficient 
tender to  en title  th e  p la in tiff to  a  tran sfer and  h e  gave  ju d g m en t 
accordingly .

O n appeal, M r. T h am biah  con ten d ed  th at th e  p la in tiff ’s action  failed  
an d  shou ld  h ave  been  d ism issed  b ecau se  th e p la in tiff h ad  n ot p roved  
that he had  tendered  th e  am ou n t d u e  to  th e ap pellant, before  the pla intiff 
ca m e  in to  cou rt. I n  o th er  w ords, M r. T h a m b ia h ’ s  con ten tion  is th at it 
is n o t open  to  a  p a rty  in  th e p os ition  o f  th e  ap pellan t here to  bring  the 
m on ey  in to  cou rt in th e first in stan ce  w ith in  the stip u lated  tim e and  to  
ask  for  a  con v eya n ce . H e  su bm its  th at a prev iou s offer o f  th e  am ou n t 
and a refusal b y  the o th er  p a rty  to  a c ce p t  it  is a  necessary  cond ition  
preced en t to  the in stitu tion  o f  the action  and the d ep osit o f  th e m on ey .
I t  seem s to  m e  th at i f  th is prop osition  is sou n d  it w ou ld  p u t a  p rem iu m  
on  evasiveness fo r  a pa rty , b y  m a k in g  h im se lf in accessib le  during the 
relevant- period , cou ld  con triv e  to  d eprive th e  o th er  pa rty  o f  a cause o f  
action  and so  d efea t h im . M r. T h am b ia h  sou gh t to  support h is argum ent 
w ith  a passage from  th e ju d g m en t o f -In n e s  C .J . in the case o f  Odendaal v. 
Du Plessis 1 in  w h ich  it is laid dow n —

“  P rotection  even  m ore  e ffective  than th at g iven  b y  th e doctrine 
o f  tender in E n glan d  w as a fforded  in  H o lla n d  b y  th e p rocess o f  ju d ic ia l - 
d ep osit (consignatie) derived from  the C ivil L a w . A  debtor w ho co n s i­
dered  th at th e  c la im  o f  h is cred itor  w as either excessive  as to  amount or 
unw arranted as to  term s w as en titled  after  due offer (oblatie) to  m ake a 
ju d icia l d ep osit o f  th e su m  or th e th ing for  w h ich  h e ad m itted  liab ility . 
T h e  deposit w as p laced  in charge o f  som e person  ap proved  b y  the 

' C ourt, generally  on e o f  its officers. There could be no deposit w ithout a 
previous offer , for as rem arked b y  H uber  . . . .  consignatie 
could jhave no place, unless there had been  an unwarranted refusal o f a 
prior oblatie " ,

M r. T h am biah  relies particularly^ on  the w ords I  h a v e  ita licized , b u t 
I  d o  n ot see th at th ey  su pport h is argu m en t. In n es , C .J . w as exam ining 
the case o f  a d efen d an t w ho on  be in g  sued for dam ages in  £ 5 ,0 0 0  on 
a ccou n t o f  assault and defa m ation  ad m itted  th e assault b u t den ied  the 
slander and brought £ 1 0 0  in to  cou rt in se ttlem en t o f  a n y  dam ages 
sustained. T h e trial cou rt fou n d  th at both  assault and defam ation  h ad  
b een  established  and  aw arded  £1 00  dam ages in  resp ect o f  both  in juries 
and gave the pla in tiff costs  u p  to  the da te  o f  tender, b u t ordered  h im  
to  pay  the d efen dan t all costs  in cu rred  thereafter. T h e question  on  
appeal w as w hether the pla in tiff w as en titled  to  all costs  on  th e ground 
th at the tender relied  on  b y  th e d efen d an t w as n ot an adequate ten der in . 
th at it w as in resp ect o f th e assault on ly , and w as con d ition a l inasm uch  
as it  w as offered  in fu ll settlem en t. T h e  answ er g iven  b y  In n es C .J . 
an d  S o lom on  J .A . to  th at qu estion  w as th at in  regard to  the first ob je ct ion

1 S. A . L. R.— App. Div. 1918 p. 475.
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that th e defam ation  w as denied, th e p lea  show ed th at although, th e  
defam ation -"w as den ied  th e tender o f  th e  £1 00  w as intended to  cov er  
both  heads o f  th e  cla im  and in  regard to  th e  second  ob jection  they  held- 
th a t "  tiie  o b je c t  o f  th e process (t.e ., conaignatie) w as to  enable a  d eb tor  
to  p rotect h im self against in terest, costs  and other consequences o f 
default b y  discharging his obligation . T h e purpose w as to extinguish 
the c la im  and th e offer and deposit w ou ld  alw ays therefore b e  in  fu ll 
settlem ent. T h a t cond ition  w as inherent in  their nature ” . F rom  th is 
it  is c lear that a  previous offer is n ot necessary  to  g ive the plaintiff a 
cause o f  action  b u t su ch  an offer i f  show n to  have been  m a d e  b efore  
action , and  i f  h eld  to  b e  su fficien t as to  its am ount and its  term s w ould  
entitle  th e  pla intiff to  costs , interest, & c., b y  pu tting  th e  defendant in  
mora. I f  on  the oth er hand the defen dant proves th at n o  offer h ad  been  
m ade and th at if  it  h ad  been  m ade h e  w ou ld  have accep ted  it  and that 
it  w as n o t  due to  h is defau lt th at such  an offer was n o t m ade 'h e  .would 
get the costs incurred, in  the unnecessary litigation. M r. T h am b ia b ’s 
proposition  that an extra-judicia l offer is necessary before an ‘action  w ith  
conaignatie cou ld  be institu ted  is refuted  b y  another part o f the sam e 
ju dgm en t in  w hich  it  is  stated  th at "  under certain  circum stances 
an  aotual tender (realia oblatie) m ade in judicio w ou ld  b e  enough to  prevent 
in terest from  com m en cin g  to  run. H u b er  goes further— an offer in 
judicio (rechtelijk in een praeea geaihiedt) h e  th inks has the sam e result 
as an extra-judicia l oblatie fo llow ed  b y  conaignatie. Z u tphen  is o f  the sam e 
opin ion  fo r  h e  says th a t an offer m ade ju dicia lly  on  w hich  issue is joined 
has the fo rce  o f  an extra-judicia l offer supplem ented  by  conaignatie. I  
w ou ld  therefore h old  th at su b ject to  an appropriate order in regard to  
in terest, costs , & c., in a particu la r  case, a  d ep os it ‘‘ m ade in  cou rt w ithin 
the stipu lated tim e is su fficient w ithou t a previous offer.

'i~~>
T he n ext qu estion  is w hether in v iew  o f  the fa c t that although the 

plaint w as filed and the m on ey  deposited  on  S ep tem ber 6, 1943, that 
is to  sa y , w ith in  six  years o f  the final decree w hich  w as entered on  O ctober 
8, 1937, the p la in tiff’s c la im  is barred becau se sum m ons w as n ot served 
on  th e defen dan t, appellant, till D ecem ber  14, 1943, that is to  say— after 
th e  six year period  o f  lim itation . In  m y  opin ion  the answ er to  the 
question  should  b e  in  the negative. T he filing o f the p la in t constituted  
the institution  o f th e  action  and th e deposit then  m ade p laced  the m on ey  
in cuatodia legia. A n y  delay  that occu rred  thereafter in the course o f the 
routine o f  the business o f  the cou rt can n ot fairly b e  im pu ted  to  the 
plaintiff. Aetna curiae nem inem  gravabit.

I t  on ly  rem ains to  say that as the p la intiff has failed  to lead any 
ev idence to  show  th at h e  h ad  previously  tendered the m on ey  due and 
th at th e defendant refused  to  a ccep t it and as the defendant denies that 
such  an offer w as m ade I  w ould  d irect th at each  party  bear h is  costs in 
th e  cou rt be low . S u b ject to  th at variation  th e appeal is dism issed w ith  
costs.

Appeal diemiaaed.


