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1943 P re s e n t: de K retser and W ijeyew ardene JJ.

AMAKASINGHE, A ppellant, and  W EERATNA, Respondent.

223—Dd C. Colom bo, 13,463.

E x -p a r te  tria l— D e cree  n is i e n te r e d  o n  p la in t i f f ’s  a f fid a v it— F a ilu re  to  g iv e  n o tic e  
o f  d e cree  n is i to  D e fe n d a n t— C iv i l  P ro c e d u r e  C o d e , s. 179.

W here a ca se  has b een  fixed  fo r  e x - p a r te  tr ia l d ecree  n is i  m ay b e en tered  
o n  an  affidavit filed  b y  th e  p la in tiff.

W here n o tice  o f  a  d ecree  n is i  w h ich  w a s en tered  a fte r  an  e x - p a r te  
h ea r in g  w a s n o t se rv ed  o n  th e  d efen d a n t, w h o  w a s a w a re  o f  th e  d ecree  
n isi, and  had m o v ed  to  h a v e  it  v a ca ted ,—

H e ld , th a t fa ilu r e  to  se r v e  n o tic e  o f  d e c r e e  n is i  o n  th e  d e fen d a n t w a s  
n ot a fa ta l irreg u la r ity .

_ / \p P E A L  from a judgm ent of the D istrict Judge of Colombo.

H. W. Jayew ardene  for defendant, appellant.
No appearance for plaintiff, respondent.

Cur. adv. vu lt.
March 24, 1943. de K retser J-—

A nsw er w as due on February 13 and w as not filed on that date. The 
case w as then fixed for ex-parte  trial. On February 25 th e defendant 
filed a petition and affidavit and a m edical certificate arid m oved for tim e  
to file answer. In the interval a decree nisi had been entered and he  
m oved that decree n isi entered be vacated. So an inquiry w as held  
and the judge decided that the defendant had no excuse for h is default 
and he dism issed his application. He thereupon m ade th e decree 
absolute. It is im possible for us to say that th e refusal to allow  the  
•defendant to file answer w as wrong.

Objection has been taken to the procedure fo llow ed  in  the case, viz., 
allow in g  the decree nisi to Be entered on the affidavit filed by the plaintiff, 
i t  so happens that both m y brother and m yself are aware of the practice 
that has prevailed for m any years in  fhe D istrict Court of Colombo and  
w hich  Was in itiated by Justice Schneider wlirin h e w as D istrict Judge  
of Colombo. It is certainly a procedure w hich  had not been questioned  
and it is supported by section 179 and section 427 .of th e  C ivil Procedure 
Code. Section  179 certainly indicates that the order should be m ade for  
each  particular case and that sufficient reason should be given, w hereas  
aa no
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th e present facts seem  to be based on som e general order which was 
made. The only result of our giving effect to this objection would be 
to  order a form al inquiry to be held. W e do not think this rule of pro­
cedure should be so strictly observed: As substantial justice has been 
done and more especially as it is the result of an order which in effect the 
court makes from tim e to tim e, w e do not think w e should interfere w ith  
th e order of court. Even if w e did it would not help the defendant.

T he question n ext arises that though a decree nisi was entered, it had  
not been served on the defendant, and in spite of that fact the learned  
judge had made the decree absolute. The question is whether he should 
go through the prescribed form ality. The defendant knew of the existence 
of a decree nisi and w e think it would be an abuse of the process of the 
Court to insist on this form ality and it is our duty to see that such abuse 
does not occur. We therefore think w e need not interfere w ith  the 
order made.

The appeal is dismissed.

W ijeyewardene J.—I agree.
A ppeal d ism issed.


