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K A L A W A X E  D H A M M A D A SSI T H E R O , P etition er, a n d  
M A W E L L A  D H A 3D IA Y IS U D D H I T H E R O  cl a h , R espondents

A p p lic a tio n  f o r  R estitu tio  in  In te g ru m  o r in  the a lte rn a tive  f o r  R e v is io n  
in  S .  C . 3 IS  o f  1 0 5 2 , D . C . C olom bo 5 ,5 1 7

Appeal—E x parto hearing— Right of respondent to object to decree— Civil Procedure
Code, ss. 2S, 771.

An appeal was heard ex parte in the absence of the respondent, and judgm ent 
was given against him. I t  was subsequently shown th a t the respondent’s 
Proctor had, prior to the disposal of the appeal, informed iho respondent th a t 
ho had duly retained Counsel to represent him although, in fact, he had not done 
so. Further, daring the pendency of i he appeal, t lie Proctor had been suspended 
from  the practico of his profession for a certain period.

Held, th a t there was “ sufficient cau se” w ithin the meaning of section 771 
of tho Civil Procedure Code to re hear the appeal.

-A -P P L IC A IT O X  to  have a judgm ent and decree o f the Suprem e Court 
in  certa in  civil proceedings vacated .

I I .  W . J a p e u a rd e n e , Q .C ., w ith  D a y  a  P ererct, for th e  p lain tiff-petitioner.

11. V . P erera , Q .C ., w ith  II . A .  K o a tleg o d a , for th e  defendant- 
resp ond en ts.

C ur. a d v . vu lt.

Ju no  7 , 1955. G r a t ia e x , J .—

T ltis is  an .application to  h ave a jud gm en t and decree o f  th is  Court 
d ated  19th Ju ly , 1954, in civ il proceed ings vacated . A rgum ents were 
addressed  to  us on behalf o f  botji p a rties  on th e  assum ption  th a t  th e  
fa c ts  se t ou t in  rho p etitioner’s a ffid avit wore su b stan tia lly  correct. 
I  sh a ll sum m arise th ese facts in  so far as th e y  arc necessary for th e  
purposes o f  our decision.

T ho petitioner had sued th e  resp on d en ts in  tho D istr ic t Court o f  
C olom bo for a declaration th a t h e  Mas th e  law ful incum bent o f  R aja-  
pushparam a Y iliara, situ ated  a t G alk issa . A fter a contested  tria l, 
ju d g m en t w as entered in  h is favour as p rayed  for w ith costs on  19th  
S ep tem b er, 1951. The respondents th e n  appealed  to  th is  Court and  tho  
ap pea l -was heard oil 12th and 13th J u ly , 1954. T he case for th e  r e s ­
p o n d en ts  w as fu lly  argued b y  C ounsel appearing on th eir  behalf, but 
th e  p etition er  h im self was ab sen t an d  w a s n o t represented b y  C ounsel. 
H a v in g  reserved judgm ent, th is Court m ado order o n  ID th  J u ly ,  1 9 5 4, 
allow in g  tho appeal and d ism issing th o  p etition er’s action  w ith costs  
in  b o th  Courts.

T ho petition er lias now  exp lained  th e  circum stances in  w hich  h e  Mas 
n o t represented  at th e  hearing o f  th e  appeal. In  tho lou’cr Court lie
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JiacI gran ted  th o  ]>artncrs o f  M essrs. P ercra  a n d  Sen aratno, P roctors, 
a  jo in t  p ro x y  ajjpointing them  to  resp resen t Jiim a t  t h e  tr ia l ar.d a lso  in  
th is  C ourt. I n  O ctober and X ovom ber, 1952, h e h a d , a t  Mr. Sonaratne’s  
requ est, p a id  su m s aggregating R s. 735  w hich  w ere s ta te d  to  be required  
as foes for a  sen ior Counsel and a ju n ior C ounsel w h o  h a d  been retained  
b y  Mr. S cn aratn c to  argue ih o  p e titio n er ’s  case on  ap p ea l. Mr. Scnaratne  
la ter  in form ed  th e  petitioner th a t  th e  a d v o ca tes  concerned  had been  
d u ly  briefed  o n  h is  behalf, and th o  p e tit io n e r  th e rea fter  assum ed th a t  
ho w ou ld  be represented  a t tho  argu m en t w h en  th e  ap p ea l cam e up  for  
hearing.

A fter  th e  ap pea l h ad  been d isposed  o f, it  w as b rou gh t to  th o  p etitioner's  
n o tic e  th a t  C ounsel had n ot appeared for h im  a t  t h e  argum ent becau se  
their  fees h a d  n o t been paid b y  Mr. S en aratno  or M r. Senaratne’s firm. 
H o a lso  d isco v ered  for tho first t im e  th a t  Mr. S en ara tn o  had, in term s  
o f  an  order o f  th is  Court, dated  27th  O ctober, 1953, jjeen suspended from  
th o  p ractico  o f  h is  profession for a p eriod  o f  th r ee  years on  th o  ground  
o f  m isconduct-. In  th e  result, th o  p artners o f  M essrs. P erera and Sena- . 
ratn c h ad  b ecom e ineapablo o f  actin g  jo in tly  for th e  p e titio n er  by v ir tu e  
o f  th e  p r o x y  prev iously  granted to  th em .

Mr. J a yow ard en e’s m ain  argu m ent w as th a t  fa ilu re  t o  com ply, ev e n  
in a d v erten tly , w ith  th e  provisions o f  S ection  2S o f  th e  Civil Procedure  
Code h ad  th e  effect o f  rendering th e  ju d g m en t o f  th is  Court a n u llity . 
T he fu ll im p lica tion s o f  th is  S ection  ca n n o t b e d eterm in ed  w ithou t an  
exam in ation  o f  questions o f  m uch n ice ty , hue for th e  purposes o f  th is  
a p p lica tion  i t  is  sufficient, I  th in k , to  b ase  our ju r isd ic tio n  to  order a  
re-hearing o f  th e  appeal on th e  p rov ision s o f  S ec tio n  771 o f  th e  Code. 
T he p e titio n er  h as satisfactorily  exp la in ed  th a t  h e  w as prevented  b y  
“ su ffic ien t cause ” from  appearing e ith er  p erso n a lly  or b y  C ounsel a t  
th e  h earing  o f  th o  appeal. M oreover, th e  d isp u te  a s to  th e  incu m b en cy  
w as certa in ly  o f  sufficient g ra v ity  to  m a k e i t  d esira b le  th a t  th e  p etition er  
sh ou ld  n o t  b e  den ied  an opportunity  o f  su p p o rtin g  th e  jud gm ent o f  th e  
low er C ourt in  h is favour. I  w ould  acco rd in g ly  v a c a te  th e  jud gm ent  
o f  th is  C ourt d ated  19th Ju ly , 19 5 4 , a n d  d irect th a t  th e  ap peal be reheard  
before a B en ch  o f  w hich m y  brother an d  I  (w ho h eard  th e  original appeal) 
are n o t m em bers. In  m y  opinion, th o  co sts  o f  th is  ap p lica tion  sh ou ld  
be costs in  th o  cause.

T here is  an o th er  m atter to which it is  m y  d u ty  to  refer before I conclude. 
T he sorious a llegation s in the p etition er’s a ffid av it con cern in g  Mr. 0 . E . d e  
S. S en ara tn e’s conduct clearly calls for an in v e s t ig a t io n , an d  th e  question  
prom inently' arises w hether he is a fit and  proper p erson  to  be p erm itted  
to  resu m e h is  practice in  an honourab le p ro fessio n  a fter  b is period o f  
su sp en sion  con ies to  an  end. I  w ould  th erefo re  d ire c t th a t  cop ies o f  
tho  p e t it io n e r ’s  p etitio n  and affidavit d a ted  2 1 st  S ep tem b er , 1954, and  
o f  a ll su p p ortin g  docum ents an n exed  th e re to , bo forw arded  b y  th o  
R eg istrar  to  th o  A ttorn ey-G eneral.and  to  th e  In co r p o r a ted  L aw  S o c ie ty  
so  a s to  en a b le  th em  to  take such action  as they' m a y  con sid er appropriate.

H; X . G . F e r x a x d o ;  J .— I  agree. ' '

■ • ‘ ' A p p e a l  to  be re-heard.


