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Excess profits duty—Assisting a firm in buying and selling .plumbago— 
Division of profits—Arrangement for passing plumbago for CommiSoioner 
of Commodity Purchase—Receipt of fees—Joint enterprise—Carryings on 
business—Ordinance No. 38 of 1941, s. 3.

Mr. A, who was Shroff of the National Bank,'had been guarantee broker 
of Messrs. Lee Hedges k  Co., and, after he became the Shroff of the Bank, 
continued to assist Messrs. Lee Hedges k  Co. in the buying and selling eft 
plumbago. The arrangement between him and the Company during the
material period in regard to the plumbago business was that the profits 
were to be divided equally between him and the Company. Under the
arrangement Mr. A. secured sellers of plumbago, used special skill in 
selecting the required grades of plumbago for export, saw to the packing 
and handling of plumbago. Mr. A. spent his own money on this work,
which was afterwards refunded but used his store without making any
charge therefor. When the Commissioner of Commodity Purchase 
became the sole exporter of plumbago, Mr. A. received half the fees for 
passing the plumbago, a duty which the Company had to perform for the 
Commissioner.

Held, that Mr. A. and Messrs. Lee Hedges were engaged in a joint 
enterprise and that the activities by which Mr. A. obtained his income 
amounted to a business, within the meaning of section 3 of the Excess 
Profits Duty Ordinance. * ~

CA S E  sta ted  for  th e  S u p rem e C ou rt b y  the B oa rd  o f  R ev iew  under th e  
In co m e  T a x  O rdinance.

T h e  fa c ts  appear from  the headn ote .

H . V. Perera, K .C . (w ith  h im  E . F. N . Gratiaen  and  D . W . Fernando), f o r  
the assessee, ap p ellan t.— I t  ca n n ot b e  sa id  th at M r. A . w as carry ing  on  a  
“  business ”  w ith in  th e  m ea n in g  o f  section s 2  and 3 o f  the E x ce s s  Profits. 
D u ty  O rdinance, N o. 38 o f  1941. P rov iso  ( b) o f  section  19 o f  th a t 
O rdinance and section s 2  and  6  (1) ( « )  o f  th e  In co m e  T a x  O rdinance 
th row  ligh t on  the! m ean in g  o f  th e  w ord . S ection  2  o f  th e E x ce ss  P rofits  
D u ty  O rdinance correspon ds to  section  38  o f  5 & 6  G eo . V .  c .  89. T h e  
m eaning  o f  “  business ”  is con sidered  in Commissioners o f Inland R even u e  
v . Marine Steam  Turbine C o.1 and Robbins v . Commissioners o f Inland 
R evenue  2. A  person  w h o  h old s a particu lar e m p loy m en t under another 
is  in 'a  sense doing  ‘ ‘ bu siness ’ ’ h u t ca n n ot b e  regarded  as carrying on  a 
business unless h e h old s a series o f  sim ilar con tra cts  w ith  oth er persons 
also. M r. A ., in th e presen t case , w as m ere ly  an  em p loyee  on  a single 
con tra ct o f  em ploym ent, w ith  M essrs. L e e  H ed g es  & C o.

• H . H . Basnayake, A cting Solicitor-General (w ith  h im  R . A . Kannangara,
C.C .) , fo r  th e  C om m ission er o f  In co m e  T a x , resp on d en t.— T h e  ev id en ce  
estab lishes th a t  M r. A . w as really  carry ing  on  a jo in t  enterprise 'xfritb

1 L .  B . (1920) 1 K . B . 193 at 202. * L . B. (1920) 2 K . B- 677,
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M essrs. L e e  H edges & C o. “  B usiness ”  is a. w ord  o f  w ide im port, and 
w hether a person  is carrying on  a business or w hether he is having a 
con tract o f  em p loym ent is a qu estion  o f  fa c t—-Sw itfc v. A nderson  *; 
K onstam  on  In com e  T a x ; B u rt <8 Co. v. Inland Revenue Commissioner 2; 
Charles Radcliffe & Co. v . Inland R evenue Commissioners *; Davies v . 
Braithwaite *. T h e  decision  o f  the C om m issioner o f  In com e T ax  upon  a 

'question  o f  fa c t can not be  can vassed  in  appeal— The Commissioners of 
Inland Revenue v. Maxse 5; Carr v. Inland Revenue Commissioners 

H . V. Perera, K .C ., in  rep ly .— T he ev idence does not show- that there 
w as a jo in t enterprise. There is n o evidence th at any contracts w ere 
•entered in to by  L e e  H ed ges & C o ., and M r. A . as co-principals. T he 
business w as in  fa ct carried  on  by  and in the nam e o f  L ee  H edges & C o. 
Braithwaite's case  (supra) supports the position  that there can n ot be  a 

business ”  unless there are several, contracts o f a sim ilar nature.

Cur. adv. vult.

June 22, 1945. H oward C . J .—

This is an appeal b y  th e  appellant by  w ay o f  case stated under the 
provisions o f  the In co m e  T ax  O rdinance (Cap. 188) and the E xcess 
P rofits D u ty  O rdinance, N o . 38 o f  1941, b y  the B oa rd  o f  R ev iew , In com e  
T ax, appointed  under section  70 o f  th e In com e  T ax  O rdinance. T he 
appellant, appealed to the B oa rd  o f  R ev iew  against the decision  o f  the 
C om m issioner o f  In co m e  T ax  confirm ing an assessm ent o f  the appellant 
as being  liable to  p a y  a sum  o f  R s . 31,632 as E x cess  P rofits D u ty  on the 
footing  o f  profits from  a business for the accounting  period com m en cing  
A pril 1, 1942, and ending on  January 23, 1943. The B oard  o f R ev iew  
dism issed the appeal.

T he fa cts  as established before  the B oa rd  o f  R ev iew  are as fo llow s : —  
S ince the year 1925, M r. C. A rum ugam , n ow  deceased, w as the Shroff o f  
the N ational B a n k  o f  India , L td . Prior thereto he had been  the guarantee 
broker o f  M essrs. L e e  H ed ges & C o. and after being the Shroff o f  the 
B a n k  continued to  assist M essrs. L ee  H edges & Co. in the buying and 
selling o f p lum bago. T h e arrangem ent betw een  h im  and the C om pany 
during th e m aterial period in regard to the p lum bago business w as th a t:th e  
profits w ere to  b e  d iv ided  equally  betw een  h im  an d . the C om pany. U nder 
th e arrangem ent betw een  the C om pany and h im self Mr> . A rum ugam  
secured  sellers o f  p lu m bago, used specia l skill in selecting  the required 
grades o f  p lu m bago fo r  export, saw  to  the loading, unloading, packing 
a n d  handling o f  such  p lu m bago. M r. A rum ugam  spent his ow n m on ey  
o n  th is w ork  w hich  w as afterw ards refunded , b u t h e used his store w ithout 
m aking any charge therefor. A fter  A pril 1, 1942, the C om m issioner o f  
C om m od ity  P urchase becam e the sole exporter o f  C ey lon  plum bago, 
b u t  the sam e arrangem ent continu ed  as M r. A rum ugam  received  h alf the 
fees  fo r  passing th e p lu m bago, a du ty  w hich  the C om pany h ad  to  perform  
fo r  the C om m issioner o f  C om m od ity  P u rchase. T h e B oa rd  o f  R ev iew  on  
these fa cts  h eld  th at M r. A rum ugam  and M essrs. L e e  H ed g es  & C o ., L td .,

1 (1881) SO L. J. (Ch. D.) 39 at 43. ‘  L. R. (1931) 2 K . B. 628 ; 18 T. C. 198.
3 L. R. (1919) 2 K . B. 650. * L. R. (1918) 2 K . B. 715 ; 12 T. C. 41 at 53.
3 (1920) L. J. (K. B .D .)  267. * (1944) 2 A . E. R. 163.
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were engaged in a joint enterprise and that his. activities were not those of 
a  rnerS employee. Those activities by means o f which he obtained his 
incom e amounted to  a ‘ business within the meaning o f section 3 o f the 
Ordinance. The appellant who is the executor o f M r. Arumugam has 
contended before the Commissioner, the Board o f Review and this Court 
that he was not carrying on a business within the meaning o f section 3 of 
the Excess Profits Duty Ordinance, No. 38 of 1941, but was an employee 
o f Messrs. Lee Hedges & C o., L td ., who had com plete control over h is 
activities and remunerated him as em ployees frequently are by a payment 
o f a proportion of the profits. H e was therefore not liable to pay e x cess  
profits duty.

I n  Currie v . Commissioners o f Inland R even ue 1 it  w as h eld  th at if the 
C om m issioners o f  In la n d  R ev en u e  ca m e  to  a  con clu sion  o f  fa c t  w ith ou t 
having applied  any w rong prin cip le , then  th eir  d ecision  is final upon  th e  
m atter. I n  h is  ju d g m en t at page 259 L o r d  S tem d a le  M .R . stated as 
fo llo w s : —

‘ ‘ T h e  first question  th at has been  debated  before  us is t h is : Is  the
question  w hether a m a n  is  carry ing  on  a  profession  or n ot, a m atter  o f  
law  or a m atter  o f  fa c t  ? I  d o  n o t kn ow  th at it  is possib le  to  g ive a 
positive  answ er to  th at qu estion , b ecau se  i t  m u st d ep en d  u p on  .the 
circu m stan ces w ith  w hich  the C ourt is dealing. T here m ay  be c ircu m 
stan ces in  w hich  n ob od y  cou ld  arrive  a t any o th er  finding than  th at 
w hat th e  m a n  w as doing w as carry ing  on  a  p ro fess ion ; and therefore, 
taking it from  th e  p o in t o f  v iew  o f  a  ju d g e  d irectin g  a ju ry , o r  any oth er 
tribunal w h ich  has to  find the fa cts , the ju d g e  w ou ld  be bou n d  to  
d irect them  th at on  th e fa cts , th ey  cou ld  on ly  find th at h e  w as carrying 
on  a profession . T h at reduces it  t o  a qu estion  o f  law . O n th e  other 
h and, there m ight be  fa c ts  on  w hich  th e  d irection  w ou ld  h ave  to  be  
g iven  th e  o th er w ay . • B u t  betw een  those tw o  ex trem es th ere is a v ery  
large tra ct o f  coun try  in  w h ich  th e m a tter  becom es a question  o f 
d egree ; and w here it  b ecom es  a qu estion  o f  degree, it  is th en  u n 
d ou bted ly , in  m y  opin ion , a qu estion  o f  fa c t ;  and if  th e C om m ission ers 
c o m e  to  a  conclu sion  o f  fa c t  w ith ou t hav ing  applied  any w rong p rin cip le , 
th en  their decision  is final u pon  th e m a tte r .”
T h is decision  w as fo llow ed  by  th e C ou rt o f  A p p ea l in  Carr v. Inland  

h even u e Commissioners 2. A t  page 166 S co tt  L .J .  stated  as fo llo w s : —
‘ ‘ I  prefer t o  fo llow  L o rd  S t e m d a le 'M .R . in  Currie v. Commissioners o f  

In land-R evenue, at page 336, w here h e said in very  clear language th a t 
in a case o f  an appeal be fore  th e C om m issioners, w here there is som e 

■ ev id en ce  each  w ay , it m u st b e  a qu estion  o f  degree, w ith  w h ich  it is 
characteristica lly  th e fu n ction  o f  the C om m issioners to  deal, and to  
deal finally. I t  is a w ell-kn ow n  passage and, in  m y  v iew , cou ld  hard ly  
b e  im p rov ed  u p on . I  d o  n ot th ink  it  n ecessary  to  refer to  th e  oth er 
cases c ited  to  us. T h ere w a s  on e  case  ( W ebster  v . Commissioners o f  
Inland R evenue  (3 ), in  w h ich  th e  C om m ission ers h ad  h eld , w ith  ev id en ce  
before  th em  upon  w hich  th ey  m igh t h a v e  decided  either w ay , th at 
there w as n o profession  be ing  carried  on . I n  th e presen t case, a lso, 
w ith  ev id en ce  u pon  w hich  th ey  m ig h t  h ave  d ecid ed  e ith er  w ay , th ey  
have h eld  th at a profession  w as being  carried  on . I  leave it a t th a t .”

1 12 Tax Cases 245. * ( 1944) 2 A . E. B. 163.
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Again in W ebster v . Commissioners o f Inland Revenue  1 Macnaghten J . 
stated as follow s: —

“  T h e question  w hether an  individual is carrying on  a ‘  profession  ’ 
is  a question  o f  fa ct, and it  has b een  p oin ted  o u t th at the fa cts  o f  th e  
ca se  as fou nd b y  th e  ''Com m issioners m a y  be su ch  that it w ould  be 
im possible to  h old  that h e w as carrying on  a ‘  profession  or, on  the 
o th er  hand, that it  w ou ld  be unreasonable to  deny that h e  w as carrying 
bn a * profession  and as betw een  th ose tw o  extrem es there m ay  be 
interm ediate cases - in . w h ich  it w ou ld  b e  possible for one person  .to 
co m e  to  one con clu sion  and for  another person  to  com e  to  the opposite 
conclusion , b u t that, i f  there is  ev iden ce to  support th e  conclusion  a.t 
w hich  the C om m issioners h a v e  arrived, then  th at conclusion  cannot be 
set aside by  the. C ourt.

In  the cases o f Currie v. Commissioners o f Inland Revenue, Carr v. 
Inland R evenue Commissioners and W ebster v. Commissioner of Inland 
Revenue  the question  th at the C om m issioners had to  decide was w hether 
th e  appellants w ere carrying on  a “  business ”  or a “  profession  In  
m y  opin ion  th e  princip le la id  d ow n  b y  L ord  S tem d a le  w ould  apply w hen 
the qu estion  is w hether th e appellant is • carrying on a  “  business ”  or is 
m erely  an "  em p loyee  In  th is con n ection  I  w ould  refer to  the follow ing 
passage from  the ju d gm en t o f  Scrutton  L .J .  in Burt & Company v. Inland 
Revenue Commissioners 2; —

“  W h ere  they  d o  n ot d o  anyth ing in conn ection  w ith th e  sale to  get 
com m ission  on it, it  is a transaction , and they  appear to  m e to  com e  
entirely  w ithin the w ords ‘ business o f any person  taking com m issions 
in  resp ect o f  any transactions or services rendered I t  is n ot necessary 
fo r  us to  find as a  fa c t  that th ey  do . I t  is enough to  say that there is 
ev iden ce upon  w hich  the C om m issioners cou ld  so f in d .”
A re th e  circu m stan ces in  th is case su ch  th at n obod y  cou ld  arrive at any 

other finding than th at M r. A ru m u gam  w as an em p loyee o f M essrs. 
L ee  H ed ges & Co. Ltd>?

In  Robbins v. Inland Revenue Commissioners 3 th e Court o f A ppeal 
upheld the decision  o f  R o w la tt J . w ho had reversed the decision  o f the 
S p ecia l C om m issioners confirm ing as assessm ent to  excess profits du ty  o f 
M r. H . E . R obb in s, th e  respon den t on  appeal. T he C ourt o f  A ppeal 
h eld  th at R ob b in s  w as a w hole-tim e servant o f  a firm  ca lled  “  F e lt  ” . 
H e  had  n o “  business o f  a person  taking com m issions ” , the business was 
the business o f  h is em p loyer  “  F e lt  ” , nor had he the business o f  “  an 
agent o f  any  descrip tion  ”  because P arliam ent did n ot use these w ords 
to  cover  a w h ole  tim e servant w ho, if  an  agent, has n o business. A t  
page 689 W arrin gton  L .J .  stated as fo llo w s : —

“  W e  h ave  h ad  before  us a long d iscussion  upon  the question  w hether 
upon  the true con stru ction  o f  th e  agreem ent th e respondent w ould  
p roperly  b e  described  as a servant o f  the com p a n y , and the agreem ent 
a6 on e o f  service. F o r  som e pu rposes the precise nature o f  the legal 
relation  in  th is resp ect m a y  b e  o f  im portance, bu t I  d o  n ot think it is 
60 in  the present case. T h e  respondent is substantially  in the position  

*
» 11942) 2 A . E. R. at page 518. 3 (1919) 2 K . B. at page 668.

3 (1920) 2 K . B. 677.
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o f  a servant in  th is resp ect, th a t h e  is b ou n d  to  p erform  certa in  duties 
for  a particu lar em p loyer  an d  to  g ive  h is  w hole  tim e  ex clu sive ly  t o  the' 
p erform an ce o f  th ose  duties. T h ose  du ties con s ist in  con d u ctin g  in  
this coun try  th e  business o f  sellin g  th e  goods o f  h is  em p loyer . C an  
h e be properly  described  as  en gaged  a t the sam e tim e  in  a  separate 
business o f  h is ow n — n am ely , th a t o f  earning h is  rem uneration  by  th e  
w ork  h e  d oes as agen t fo r  h is em p loyer  ?

I t  seem s to  me- th a t  th e  o ccu p a tion  o f  a  person  in  suoh  a  p osition  
w ou ld  n ot be  naturally  described  as th e carry in g  on  o f  a  business 
(ex cep t o f  course  th at o f  h is em p loyer) n or w ou ld  h is rem uneration  be 
described  as profits o f  a business. ”
A lso  a t page 683 th e fo llow in g  passage from  th e  ju d g m en t o f  L ord  

S te m d a le  M .R . is m o s t  re le v a n t : —

"  T h at, I  th ink, is th e con stru ction  o f  th e section , and th at leaves as 
the on ly  qu estion : w h a t w as th e p osition  o f  R ob b in s?  W a s  h e a 
w h ole -tim e servant, or w as h e  a p erson  carry ing  on  a business o f  
rendering serv ices for com m ission  or o f  an agent o f  any  descrip tion? 
J d o  n ot for  a  m om en t sa y  th ere m a y  n o t b e  su ch  a  bu sin ess ; in  fa ct 
th e businesses in B urt v . Inland R even ue Commissioners and  Radcliffe 
v. Inland R evenue Commissioners w ere instan ces w here a m a n  w as 
carry ing  on  a business o f  an  agen t and carry ing  on  a  bu siness o f  a  person  
rem unerated  for  serv ices b y  com m ission . I  d o  n o t say  th at it  is 
im possib le  th at a person  w h o  w as rendering  serv ices o n ly  to  on e oth er 
person , th a t is to  sa y , w h o  had  to  g ive  his w h o le  tim e to  th at business, 
m igh t n o t be  carrying on  a business. I t  w ou ld  be  v ery  m u ch  m ore 
d ifficu lt to  see h ow  h e w as carry in g  on  an in depen den t bu sin ess ; b u t  
I  d o  n o t say it  is im p oss ib le . B u t  th e qu estion  here is :  w as R ob b in s  
in  th at p os ition ; or, rather, I  ou gh t to  say , in w h ich  position  w as h e?  
W a s  he in  the p osition  o f, a w h o le -t im e  servant, o r  w as h e in  the 
p os ition  o f  a m a n  carry ing  o n  a business o f  rendering serv ices fo r  w h ich  
he w as paid  b y  com m ission  o r  o f  an agent... o f  any . d escrip tion ? In  
order to  see th at, w e h a v e .t o  look  at th e  agreem ent u nder w h ich  he 
w as e m p lo y e d .”

T h e  fa cts  w ith  regard to  R o b b in s ’ co n tra ct w ith  “  F e lt  ”  and M r. 
A ru m u ga m ’s w ith  M essrs. L e e  H ed g es  & C o. are v ery  different. I t  is 
im possib le  to  describe M r. A ru m u ga m  as a w h ole -t im e  - servant, a lthough  
he w as n ot in  fa c t rendering serv ices to  an y  o th er  person  w h o  w as carrying 
on  transactions o f  bu ying  and selling  p lu m b ag o . H e  w as n o t b ou n d  to  
g ive  his w hole  tim e  ex clu sive ly  to  th e  p erform a n ce  o f  h is du ties in  c o n 
n e ct io n ' w ith  his co n tra ct w ith  M essrs. L e e  H ed g es  & C o. I n  m y  
op in ion  there w as ev id en ce  on  w h ich  th e  B o a rd  co u ld  d ec id e  th at M r. 
A ru m u gam  w as carry ing  on  business w ith in  section  3 (1) o f  the O rdinance. 
T h ey  h ave  so  h eld  and th e  decision  m u st stand. T h e  ap peal is 'th e r e fo re  
d ism issed w ith  costs.

Oanekebatne J .— I agree.

A ppeal dismissed.


