
( 378 ) 

Present: W o o d R e n t o n A . C . J , and D e S a m p a y o A . J . 

U M M A H v. P A T H U M M A et el. 

67—D. C. Batticaloa, 677. 

Muhammadan law—GoUation. 

The principle of collation cannot be grafted into the Muhamma­
dan law of succession. 

'J*HE fac t s appear f rom t h e j u d g m e n t s . 

Balasingham, for t h e de fendants , appe l lant s .—The in tes ta te died 
before h e could h a v e e x e c u t e d a donat ion deed in favour of the 
appe l lants . H e had e x e c u t e d donat ion deeds in favour of t h e other 
heirs . T h e respondents should either l eave t o the appel lants t h e 
remaining property, or t h e y m u s t bring in to ho tch potch all the pro­
pert ies t h e y had received b y w a y of donat ion. [ B a r t h o l o m e u s z . — 
T h e part ies are M u h a m m a d a n s . ] There is nothing i n t h e record 
t o s h o w t h a t t h e parties are M u h a m m a d a n s . E v e n if t h e y are 
M u h a m m a d a n s , there is noth ing in t h e M u h a m m a d a n l a w w h i c h 
express ly exc ludes t h e principle of col lation. 

I t h a s b e e n he ld t h a t a casus omissus in any of t h e special l aws i s 
governed b y t h e R o m a n - D u t c h law. [ D e S a m p a y o A .J .—Ordinance 
N o . 15 of 1876 special ly exc ludes M u h a m m a d a n s from t h e operation 
of i t s prov i s ions . ] T h e appel lants do not rely on t h a t Ordinance. 
T h e y rely o n t h e R o m a n - D u t c h law. 

T h e fac t t h a t th i s principle of t h e c o m m o n law has b e e n codified 
in t h e Ordinance is no t a ground t o d e n y the principle t o t h e M u h a m ­
m a d a n s if t h e y are o therwise ent i t ed to t h e benefit of it . 

T a m i l s of Jaffna h a v e b e e n exc luded from t h e operation of the 
Ordinance , and y e t it has b e e n he ld t h a t in the case of a casus 
omissus in t h e Tesawalamai t h e general l aw of the country m i g h t 
b e appl ied. ' Puthatampy v. Mailvakanam.2 

[ D e S a m p a y o A . J . — T h e gifts w e r e g i v e n for services rendered, and 
could not therefore b e col lated e v e n under t h e R o m a n - D u t c h l a w . ] 

i (1697) 1 Ch. 196. 2 (1897) 3 N. L. B. 42. 
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1913. 

Ummah v. 
Pathumma 

I t w a s conceded i n t h e lower Court t h a t t h e donat ions w e r e e x e c u t e d 
f o r dividing t h e e s t a t e b e t w e e n t h e heirs . T h a t i s t h e e v i d e n c e in 
t h e case , and there i s n o ev idence t h e other w a y . 

Counse l c i ted Grotiua 2, 11, 10; Van der Linden 1, 10, 3. 

Bartholomeuaz, for t h e respondents , n o t cal led upon . 

Cur. adv. vult. 

J u n e 20, 1913. WOOD BENTON A . C . J . — 

T h e appe l lants are t h e daughter a n d t h e son- in- law re spec t ive ly 
o f Meera L e b b e Marikar, w h o died i n t e s t a t e in March , 1910 . T h e 
respondents are respect ive ly t h e w i d o w and another s o n and 
d a u g h t e r of t h e in te s ta te . B e f o r e h i s d e a t h M e e r a L e b b e Marikar 
d o n a t e d certain propert ies t o t h e re spondent s . One of t h e s e 
donat ions w a s e x e c u t e d in 1908, and t h e other i n 1909 . I t wou ld 
s e e m t h a t t h e i n t e s t a t e had in tended t o m a k e a donat ion also i n 
favour of h i s daughter , t h e first de fendant -appe l lant , a n d t h a t h e 
g a v e instruct ions t o a notary t o prepare t h e deed of donat ion , b u t 
t h a t h e u l t i m a t e l y dec l ined t o c o m p l e t e t h e transac t ion , as her 
husband , t h e second defendant -appe l lant , w o u l d not p a y h i m a s u m 
of B s . 100 w h i c h h e d e m a n d e d . T h e c o n t e m p l a t e d d e e d of donat ion 
in the appe l lan t s ' favour w a s in fac t never e x e c u t e d . T h e appe l lant s 
c la im t h e land w h i c h t h e i n t e s t a t e h a d i n t e n d e d t o g ive t o h i s 
daughter as their separate property, and if t h e y c a n n o t s u c c e e d on 
t h i s point , contend t h a t t h e respondent s should b e c o m p e l l e d t o bring 
t h e properties comprised in their deeds in to co l la t ion . T h e Dis tr ic t 
J u d g e has over-ruled b o t h content ions , a n d I th ink t h a t h e h a s d o n e 
s o r ightly . 

T h e appe l lant s ' counse l d id n o t m a i n t a i n before u s in a r g u m e n t 
t h e content ion t h a t his c l i ents cou ld h a v e a n y c l a i m t o t h e property 
w h i c h is deal t w i t h in t h e abort ive d e e d of donat ion , but h e c h a l l e n g e d 
the j u d g m e n t under appeal o n t h e po int a s t o col lat ion. I t i s c lear 
from t h e record, a l though there i s n o affirmative e v i d e n c e o n t h e 
subject , t h a t b o t h t h e appe l lants and t h e r e s p o n d e n t s are Moors , 
a n d are, therefore, subject t o t h e M u h a m m a d a n Code of 1806 . 
T h a t Code conta ins n o provis ion for col lat ion, and n o s u c h principle 
c a n b e grafted in to t h e M u h a m m a d a n l a w of succes s ion , proceed ing 
as i t does o n t h e principle of inequa l i ty of shares as b e t w e e n a w i d o w 
a n d sons and daughters of a deceased i n t e s t a t e , w h e r e a s t h e v e r y 
basis of t h e l a w of col lat ion i s equal i ty of dis tr ibut ion. 

T h e appeal , in m y opinion, m u s t b e d i s m i s s e d w i t h c o s t s . 

DE SAMPAYO A . J . — 

Collation is part of t h e R o m a n - D u t c h l a w of s u c c e s s i o n t o t h e 
e s t a t e of a d e c e a s e d p e r s o n ; a n d as t h e M u h a m m a d a n s in C e y l o n 
h a v e a special l a w of inher i tance , I do n o t th ink t h a t i t i s a l lowable 
t o a n n e x t o t h e l a w governing M u h a m m a d a n s a n i n c i d e n t l ike 
col lat ion w h i c h i s pecul iar t o t h e R o m a n - D u t c h l a w , w h o s e w h o l e 
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fabric and spirit in respect of marriage and inheritance are s o 
al ien t o t h e M u h a m m a d a n law . I t i s t rue t h a t in such cases a s 
Puthatampy t>, Mailvakanam 1 and Ibrahim Sayibu v. Muhamadu a 

resort w a s had t o t h e c o m m o n law of Ceylon for t h e purpose of 
supply ing omiss ions in special l aws governing particular com­
m u n i t i e s . B u t in m y v i ew it is n o t in every case of s i lence that t h e 
c o m m o n law wou ld b e t h u s applied, b u t only where t h e Court i s 
necessari ly obliged to discover and apply s o m e law t o a n e w s i tuat ion 
w h i c h wou ld o therwise be left undetermined. I n th i s case there is. 
n o such neces s i ty for finding a w a y o u t of any insoluble problem. 
T h e Court i s no t bound to discover a l aw merely for t h e purpose o f 
giving t o t h e appel lant a larger shar,e of property t h a n the es ta te 
l e f t b y t h e deceased at h i s d e a t h admi t s of. Moreover, the l aw 
regarding col lat ion i s n o w t o b e found in sec t ion 39 of t h e Ordinance 
N o . 15 of 1876, wh ich express ly exc ludes M u h a m m a d a n s from i t s 
operat ion. T h e appel lant , therefore, i s obliged t o fall back on t h e 
R o m a n - D u t c h l a w pure and s imple . Can th i s be a l lowed? To d o 
so would b e directly t o s e t as ide the expressed intent ion of t h e 
Legis la ture . There are also other reasons, e v e n if t h e R o m a n - D u t c h 
law applied, w h y t h e appel lant cannot succeed . One of t h e lands 
wh ich she seeks t o h a v e brought into collation is a land gifted a s 
dowry t o t h e in te s ta te ' s granddaughter, Kas inaval lebbe Kalendar 
U m m a , daughter of P a t t u m a h , t h e third respondent t o th i s appeal . 
T h e granddaughter is n o t a n heir of t h e deceased and does n o t c la im 
any distr ibutive share in his e s ta te , and t h e land gifted to her 
cannot under any c ircumstance be t h e subject of col lation. As t o 
t h e gifts g iven t o t h e widow, t h e first respondent , and to the son , 
t h e second respondent , t h e y are not pure gifts , but c o m e under t h e 
descr ipt ion of w h a t R o m a n - D u t c h writers call munus as dist in­
guished from donum. T h e deed in favour of the widow especial ly 
reci tes that t h e gift is g iven in considerat ion of her having a t tended 
h i m and looked after h i m , supply ing h i m w i t h food an'', c lo thes and 
med ic ine , a n d also in considerat ion of magar d u e t o her from t h e 
deceased , and the deed t o t h e son also recites s imilar services 
rendered, and adds t h a t t h e gift i s g iven in consideration of s u c h 
services and o n condit ion that t h e donee should defray t h e expenses 
of t h e funeral of t h e donor at his dea th and perform certain specified 
religious ceremonies . T h e s e gifts are therefore remuneratory gifts , 
w h i c h V o e t (39, 5, 1) s a y s are n o t gifts properly s o called. S u c h 
gifts are not l iable t o col lat ion. (Voet 37, 6, 13; Maasdorp's Insti­
tutes, vol. I., p. 154.) Aga in , t h e gifts in favour of t h e first and 
second respondents are s i m p l e donat ions , and not donat ions propter 
causas, and as s u c h are n o t subject to col lat ion (Cooray v. Perera 3). 

T h e appeal fai ls in every respect , and 1 agree t h a t it should b e 
d i smissed w i t h cos t s . 

Appeal dismissed. 
» (1897) 8 N. L. JJ. 42. * (1898) 3 N. L. R. 116. *5S.C. 113. 


