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R e s p o n d e n t

8 . G. 10411966  (F )— D . 0 . Colombo, 537371M

Contract— Delusion under which a party is labouring— Whether the other party owes a  
duly in law to correct it— Estoppel and promissory estoppel— Scope o f the 
doctrines—Failure to reply to a business letter— Effect— Whether estoppel arises 
from silence or inaction— Novation— acquirement of a pre-existing obligation—  
Contracts seeking to impose liability upon the Crown— Pre-requisites for  their 
validity arid enforceability— Undertakings given to a party by the Minister of 
Finance to pay a sum of money and not to plead prescript 'on— Invalidity—  
Ceylon (Constitution) Order in Council (Cap. 379), ss. 46 (4), 67— Assignment 
of Ministers’ Functions (Consequential Provisions) Act (Cap. 3S5)— Gazette 
Notifications thereunder— Token vote— barge sums cannot be drawn on basis of 
such vole— Agency— Suit against Crown as principal— Doctrine that agent need 
have only ostensible authority does not apply— Prescription— Accrual of cause 
of action—Subsequent reference of dispute to arbitration— Failure o f  arbitration 
proceedings— Whether it has any effect on the running of time.

Plaintiff sued the Crown for the recovery o f a Bum o f Rs. 2,407,872 as damages 
resulting from a broach o f  an alleged contract. His case was presented in 
appeal on the basis o f  three main contentions: (a )  that there was a promise 
on the part of Government to purchase certain stocks o f  scrap iron from the 
plaintiff for utilisation in a proposed steel factory ; (b)  that there was later a 
novation of this obligation in terms of which the Government undertook and 
promised to pay a certain sum o f money in discharge of the obligation it had 
already incurred ; (c) that there was an undertaking by the Crown to waive the 
pica of prescription which it might otherwise have been entitled to take and 
this constituted an obligation binding on the Crown which disentitled it to 
raise the plea of prescription.

The evidence, documentary and oral, showed that the plaintiff had much 
renson to oxpcct that the scrap iron would bo purchased from him by the 
Ministry of Industries on behalf o f the Government, but it was not sufficient 
to establish a legally binding promise. Although tho plaintiff wroto several 
letters to tho Ministry stating that ho was holding his stocks o f scrap iron for 
the Government, tho Ministry did not definitely repudiate the suggestion but 
informed him in reply that no final decision upon the establishment o f  a steel 
factory had yet been i cached by the Government. It was contended that tho 
failure to disabuse the plaintiff’s mind o f his belief that the Government would 
purchase his stocks constituted an estoppel precluding the Crown from denying 
tho existence of a contract.

In tegard to the second and third submissions, tho appellant sought to prove 
novation by leading evidence that tho Minister o f  Finance had undertaken, 
on behalf of tho Government, to pay a sum of ono million rupees in discharge of 
tho promise that had already been made by the Government and that there 
was an agreement by tho Minister not to plead prescription. I t  was also 
argued that tho claim was not, in fact, prescribed mainly because the reference,

' at ono stage, to arbitration o f  the dispute had tho effect o f  interrupting the 
running o f prescription after the cause of action had already accrued.
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It was the contention o f the Crown that the Minister o f  Finance, though he 
was a Minister o f Stato, was not the proper authority for making contracts 
o f a nature such as would bind the Crown and that, accordingly, both the 
alleged novation to pay a sum o f  million rupees and the alleged contract to 
waive the plea o f prescription were invalid for want o f  authority.

Held, (i) that the failure on the part o f Government to disabuse the plaintiff’s 
mind o f  the belief which he entertained, at any rate at one stago, thnt tho 
Government was proposing to buy his scrap iron could not build a cause o f 
acticn upon estoppel. No principle is hotter established in regard to the law 
o f estoppel than that estoppel operates as o shie'd and not as a sword. Even 
the doctrine o f  promissory estoppel could not form tho basis o f  an affirmative 
cause o f action.

(ii) that failure to reply to a business letter doe3 not prove tho truth o f the 
contents of the letter although it may almcst amount to an admission. No 
estoppel would appear to arise from si'enee or inaction unless there is a legal, as 
opposed to a moral, duty on tho port of tho recipient of the letter to reply. 
From the letters produced in tho present case it was impossible to spell out 
anything in tho nature o f a promise legally binding on the Government.

(iii) that it is essential to novation that thero should be a pre-existing 
obligation for which a now obligation is substituted. Ihore wa3 no such prior 
obligation in the present caso. Neither in regard to quantum nor in regard 
to time o f payment nor in regard to tho making of tho promise itself wa3 there 
that degreo o f certainty which is tho minimum requisite for tho creation o f an 
obligation which is binding in law.

(iv) that one o f the clearest statements relating to tho enforceability o f  
contracts against the Crcwn was that by Evatt J. of the High Court of Australia 
in New South Wales v. hardolph (1934) 52 C. L. R. 455 at 474-5. This statement 
which summarised the law on this matter in forms accepted thereafter even 
in England as one o f tho most autlroritativo expositions of the subject was as 
fellows:—“ . . . i n  the absence o f  some controlling provision, contracts are 
enforceable against the Crown if (a) the contract is entered into in the ordinary 
or necessary course o f  Government administration, (6) it is authorised by the 
responsible Ministers o f tho Crown, and (c) tho payments which tho contractor 
is seeking to recover are covered by or referable to a parliamentary grant for 
the class of service to which the contract relates ” , However Evatt J. went 
on to state regarding class (c), “  In my opinion, however, tho failure o f the 
plaintiff to prove (c) does not affect tho validity o f  the contract in tho sense 
thnt the Cruwn is regarded as stripped of its authority or capacity to enter 
into a contract. . .  Tho enforcement of such contracts is to bo distinguished 
from their inherent validity

In the contract alleged in the present case the throe requisites set out by 
Evatt J. were absent. Firstly, tho alleged contract was not one that was 
entered into in tho “  ordinary or necessary course o f  Government 
administration Secondly, tho undertakings given by tho Minister o f Finance 
cculd not’ bo justified by tho provisions o f Arriclo 48 (4) o f tho Ceylon 
(Constitution) Order in Council read with tho Assignment o f Ministers’ 
Functions (Consequential Provisions) Act No. 29 o f 1953 and tho relevant 
Gorettc Notifications. Tho requirement o f authorisation by tho responsible 
Ministers o f the Crown was not complied with, for tho responsible Ministers in 
relation to a contract involving substantial expenditure would appoar to bo 
the Cabinet as a whole and not a single Minister acting on his own responsibility. 
Thirdly, Parliamentary control o f  finance is one o f tho important principles
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laid down in Article 67 o f the Ceylon (Constitution) Order in Council. No 
Minister o f  the Crown has authority in his own right to commit the publio 
rovcnuo to a rum not coveted or contemplated by on existing vote in 
the estimates approved by Parliament. There was never a vote by Parliament 
for the purchase o f steol scrap, although them was a token vote in earlier years 
providing a sum o f  Ks. 100 as “  running expenses ”  for a steel factory which 
bad not yet been established. This token vote had apparently lapsed by  the 
timo the alleged promise was given in 1958. Even under the authority o f  a 
valid token voto, the Minister could not commit the public revenue to the 
expenditure o f  a large sum o f  money. However, in regard to a Government 
contract involving tho payment o f money by the Crown, the lack o f necessary 
funds would appear to point to unenforceability rather than invalidity o f the 
contract.

Accordingly, not one o f tho three tests formulated by Evatt J. in New South 
Wales v. Bardolph (supra) was satisfied in the present case. Tho lack o f the 

first two requirements would in any event make the contract invalid while the 
lack o f  the third would make it unenforceable against the Crown.

(v) that, even if  a Minister is authorised, by the allocation o f functions 
among the Ministers, to purchase certain stores or equipment or to waive 
prescription, the implementation o f the decision o f tho Minister belongs to the 
administrative officials concerned. While policy .decisions fall within the 
purview o f the Minister, financial accountability falls upon his officials.

(vi) that it could not bo contended that even if the Minister o f  Finance did 
not have actual authority to bind the Crown he had ostensible authority to 
do so, irtasmuch as he apparently held himself out to the plaintiff as having such 
authority. In the field o f agency, in so far as it concerns contracts seeking to 
impose liability upon tho Crown, tho common law doctrine that the agont 
need have only ostensible authority does not apply, and his authority must be 
actual.

(vii) that the Crown was not in law precluded from taking the plea 
of prescription. Although tho Minister o f  Finance genuinely believed, and 
assured tho plaintiff, that tho plea of prescription would not bo taken by tho 
Attornoy-Goneral, the Attorney-General had at no stage unequivocally agreed 
to waive prescription.

(viii) that, admittedly, tho cause of action had arisen before 10th July 1958 
by roason o f tho final refusal by Government of the plaintiff’s claim. This 
admission by the plaintiff was made in the notice of nction sent by him on 10th 
July 1958 in terms o f soction 461 o f the Civil Procedure Code. The fact that, 
after the final refusal, the plaintiff made further attempts at making appeals to 
the authorities, resulting in drawing certain replies to hi3 lotters, could not take 
away from tho finality o f tho refusal. Nor could the subsequent willingnoss o f  . 
Government (although this later proved futile) to determine the dispute by 
arbitration, with a viow to an equitable settlement, do!ay the cornmencomno* 
o f proscription until the arbitration arrangements broke down. The running 
of time, onco commenced, is not interrupted by tho preparations for arbitration 
or by tho pondency o f a reference. Tho cause o f action has already accrued 
and indeed it is that which constitutes the subject matter o f  the proposed 
reference.”
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J u n e  16, 1971. W eekamantry, J .—

T h e  p la in tiff-a p p e lla n t h a s  b e e n  th e  v ic t im  o f  a  m o s t  u n fo r t u n a t e  
co m b in a t io n  o f  c ir c u m sta n ce s , a n d  th r o u g h  n o  fa u lt  o n  h is  p a r t  has 
su ffered  trem en d ou s lo ss . T h is  a c t io n  is an  a t te m p t to  seek  r e l ie f  a g a in s t  
th e  C row n  b u t fo r  w h o s e  a c t io n s  in  o n e  fo rm  o r  a n o th e r  th is  lo s s  w o u ld  
n o t  h a v e  been  su sta in ed .

T h e  cause o f  th is  u n fo r tu n a te  s ta te  o f  a ffa irs  h as b e e n  a  la c k  o f  
defin iten ess and  c o -o r d in a t io n  in  G o v e r n m e n t  p o licy . T h is  h a s  r e s u lte d  
n o t  o n ly  in  loss t o  th e  p la in t i f f  a s  a n  in d iv id u a l b u t  a lso  in  g r a v e  lo s s  t o  
th e  co u n tr y , fo r  th e  n e t t  r e su lt  o f  th is  so r ry  ep iso d e  is  th a t  s e v e r a l  
th ou sa n d s  o f  ton s  o f  s c r a p  ir o n  w’o r th  m illion s  o f  ru p ees  in  fo r e ig n  
cu rren cy  h a v e  b e e n  le f t  s t a c k e d  a w a y  till rust a n d  th e  e le m e n ts  h a v e  
ren d ered  th em  v a lu e less  t o  b o t h  th e  p la in t iff  an d  th e  S ta te .

I t  v 'o u ld  ap p ear th a t  a f t e r  th e  te rm in a tion  o f  h ostilit ie s  in  1 9 4 5  th e  
W a r  D e p a rtm e n t s o ld  it s  s t o c k s  o f  v eh ic le s  in  C e y lo n  a n d  t h e  p la in t i f f  
w a s th e  p u rch aser  o f  a  l o t  o f  a p p ro x im a te ly  4 ,0 0 0  W a r  D e p a r t m e n t  
v eh ic les . T h ese  v e h ic le s  w e r e  p u rch a se d  fo r  th eir  scrap  v a lu e  a n d  w h e n  
co n v e rte d  to  scrap  ir o n  a m o u n te d  t o  2 4 ,0 0 0  ton s in  w e igh t.

A t  th e  tim e  o f  th e  p la in t i f f ’s  p u rch a se , scrap  iro n  w as a n  e x p o r t a b le  
• m a teria l an d  it  w-as in  th e  e x p e c t a t io n  o f  be ing  a b le  t o  e x p o r t  i t  th a t  th e  
p la in t iff  m ade th is  p u r c h a s e  o n  w h ich  h e  ex p e n d e d  a sum o f  I ts . 1 0 0 ,.0 0 0  
In  th e  sam e e x p e c ta t io n  th e  p la in t if f  had  en ga ged  a s t a f f  o f  a b o u t  3 0 0  
p erson s an d  in cu rred  c o n s id e r a b le  ex p en d itu re  in  o rd e r  to  r e d u c e  t o  an  
e x p o r ta b le  co n d it io n  th e  v e h ic le s  w h ich  he had  so  p u rch a sed .

I t  h a p p en ed  th a t  s h o r t ly  a ft e r  th e  p la in tiff ’ s p u rch a se  a  p la n  w a s  
a d o p te d  b y  th e  G o v e r n m e n t  fo r  th e  co m m e n ce m e n t o f  a  s te e l f a c t o r y  in 
C ey lon , using  in itia lly  a ll s te e l a n d  iro n  scrap  a v a ilab le  w ith in  th e  c o u n t r y ,  
a n d  th a t w ith  a  v ie w  t o  c o n s e r v in g  s to ck s  a lrea d y  in  th e  I s la n d , a  b a n  
w as in trod u ced  o n  th e  e x p o r t a t io n  o f  fe rro u s  scrap .

T h e  p la in tiff ’s p u rc h a se  w as o n  5 th  J u ly  1946. A  p a r t ia l b a n  w as 
in tro d u ce d  by  P I  o n  2 3 r d  J a n u a r y  1947, th a t  is, in re sp e c t  o f  a ll s c r a p  
iro n  acqu ired  a fte r  th a t  d a te ,  a n d  b y  194S th e  ba n  b e c a m e  c o m p le t e .  
T h e  p la in tiff w as a b le  t o  e x p o r t  o n ly  3 ,0 00  ton s o u t  o f  th e  s c r a p  w h ich  
h e  h ad , be fore  th e  to ta l b a n  w as in tro d u ce d .
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I t  w ill b e  seen  t h a t  th e  in tr o d u c t io n  o f  th e  b a n  o n  e x p o r t  w a s a n  
u n foreseen  c ir c u m s ta n ce  w h ich  c o m p le te ly  th w a rte d  th e  p la in t i f f ’s  
o r ig in a l in te n t io n  a n d  w h ich  le f t  h im  w ith  a  c o m m o d ity  in  h is  h a n d s  
w h ich  w a s n o w  n e ith e r  e x p o r ta b le  n or , in  v ie w  o f  its  v a stn ess  in  q u a n tity , 
sa le a b le  t o  p r iv a te  b u y e rs  w ith in  th e  Is la n d . T h e  p la in t if f  w a s  o f  c o u rse  
n o t  th e  o n ly  p e r s o n  th u s  le ft  w ith  th is  u n sa lea b le  c o m m o d ity  in  h is  
h a n d s , b u t  th e  s t o c k s  h e ld  b y  h im , a c c o rd in g  to  th e  e v id e n ce , fa r  e x ce e d e d  
in  m a g n itu d e  a n y  t ilin g  h e ld  b y  a n y  o th e r  p e rso n  in  th e  c o u n tr y .

T h e  o n ly  d ir e c t io n  in  w h ich  th e re  la y  a n y  p o s s ib ility  o f  r e lie f  a g a in s t 
to ta l loss  w a s th e  a cq u is it io n  b y  G o v e r n m e n t  o f  s to c k s  h e ld  b y  tra d ers  
a n d  th is  w a s  in d e e d  th e  o n ly  e q u ita b le  a c t io n  w h ich  th e  G o v e r n m e n t  
c o u ld  h a v e  ta k e n  in  th is  m a tter .

C o n ce rn  o v e r  th e  in d iv id u a l losses su sta in ed  a s  w ell a s o v e r  th e  lo s s  
th e r e b y  ca u se d  t o  th e  c o u n tr y  w as re fle cte d  in  th e  p r o ce e d in g s  o f  
P a r lia m e n t, f o r  w e  re a d  in  H a n sa rd  o f  16 th  A u g u s t  1951, m a rk e d  P 4 3 , 
t h a t  D r . K a le e l ,  M .P . h a d  sp o k e n  o f  th e  in v e s tm e n t o f  la rg e  su m s o f  
m o n e y  b y  v a r io u s  p e rso n s  in  p u rch a sin g  scra p  fr o m  th e  A m e r ica n  a n d  
B r it is h  M ilita ry  a u th o r it ie s  b y  p u b lic  a u c t io n  in  th e  h o p e  o f  e x p o r t in g  
i t  t o  o th e r  c o u n tr ie s . T h e  su d d en  e m b a rg o  o n  th e  e x p o r t  o f  ir o n  le f t  
th e se  p e rso n s  w ith  ir o n  o n  th e ir  h an d s w h ich  th e y  c o u ld  n e ith e r  e x p o r t  
n o r  sell, a n d  h e  o b s e rv e d  th a t  w h e th e r  th e  p a r ty  resp on sib le  w a s th e  
M in iste r  o f  In d u s tr ie s  o r  th e  M in ister  o f  C om m erce  o r  th e  w h o le  C a b in et, 
i t  w as re a lly  a n  a b u se  o f  p o w e r  in  th e ir  h an d s. O n  th a t  o c ca s io n  th e  
H o n .  G . G . P o n n a m b a la m , M in ister  o f  In d u s tr ie s , s ta te d  th a t  he a c c e p te d  
c o m p le t e ly  a ll r e sp o n s ib ility  f o r  th e  e m b a r g o  th a t  h a d  b e e n  p la ce d  o n  th e  
e x p o r t  o f  s c r a p  iro n  a n d  o b s e rv e d  th a t  h e  h a d  n o  m in d  w h a ts o e v e r  t o  
c h a n g e  t h a t  a t t itu d e . H e  fu r th e r  o b s e r v e d  th a t  h e  a c c e p te d  th e  
su g g e s tio n  t h a t  G o v e r n m e n t  m u st b u y  i f  th e  e x p o r t  o f  th e  s c ra p  w a s  
b a n n e d .

A g a in , P 4 4 , H a n sa rd  o f  3 1 st J a n u a ry  1952 , sh ow s th a t  D r .  K a le e l , M .P . 
h ad  ask ed  th e  M in iste r  o f  C om m erce  a n d  T ra d e  h o w  lo n g  th e  e m b a rg o  
o n  th e  e x p o r t  o f  sc ra p  iro n  h a d  been  in  o p e r a t io n  a n d  w h e th e r  h e  w a s 
a w a re  th a t  th e  s to c k s  in  th e  p ossess ion  o f  h o ld ers  w e re  d e te r io ra t in g  in  
v a lu e  th r o u g h  r u s t  a n d  o th e r  cau ses.

W e  lea rn  f r o m  H a n sa rd  o f  2 6 th  F e b r u a r y  1952 , P 4 5 , th a t  th e  n e w  
fa c t o r y  h a d  b e e n  sa n c tio n e d  a n d  th a t  i t  w o u ld  b e  a  c o m p le te  iro n  a n d  
ste e l fa c t o r y  a n d  n o t  a  m ere  stee l ro llin g  fa c to r y .  T h e  M in ister  fu rth e r  
in d ic a te d  in  P a r lia m e n t  th a t  p u rch a ses  o f  sc ra p  w o u ld  b e  m a d e  as s o o n  
a s  th e  s ite  o f  t h e  fa c t o r y  h a d  b e e n  d e c id e d  o n . T h e  M in iste r  a lso  
c a te g o r ic a lly  s ta te d  in  P a r lia m e n t th a t  th e  G o v e r n m e n t  p r o p o s e d  t o  b u y  
th e  scra p  a n d  t h a t  as s o o n  as s to ra g e  sp a ce  b e c a m e  a v a ila b le  in  w h ich  
t o  p u t  it , th e  a c tu a l p u rch a se  o f  fu r th e r  q u a n tit ie s  w o u ld  b e  u n d erta k en .

I t  w ill b e  seen  fr o m  th is  s ta te m e n t o f  p o l i c y  th a t  G o v e r n m e n t  h a d  
m a d e ^w o  d e c is io n s , n a m e ly  th a t  th e  fa c t o r y  w a s t o  b e  c o m m e n c e d  a n d  
t h a t  th e  s t o c k s  o f  s cra p  in  th e  Is la n d  w o u ld  b e  p u rch a se d  b y  G o v e rn m e n t , 
t h e  - o n ly  d e la y  b e in g  d e la y  till su ch  t im e  a s  th e  s ite  w a s se le cted .



I t  w ill b e  seen  a lso  t h a t  i t  w as th e  e x p e c t a t io n  o f  a ll p a rt ie s  th a t  th e  
c o n te m p la te d  fa c t o r y  w o u ld  so o n  b e  e sta b lish e d .

B y  w a y  o f  b a c k g r o u n d  t o  th e  e s ta b lish m e n t o f  th e  fa c t o r y  i t  is  usefu l 
t o  n o te  a lso  th a t  d u r in g  th e  w a r  y ea rs  a  s te e l r o llin g  fa c t o r y  h a d  in  fa c t  
fu n c t io n e d  in th e  r a ilw a y  y a r d  w ith  g re a t  su cce s s  a n d  th a t  it s  ou tp u t 
h a d  b e e n  3 0 ,0 0 0  to n s  o f  stee l a  y e a r . I t  w a s  co n s id e r e d  e x p e d ie n t  in stead  
o f  im p ro v in g  th is  fa c t o r y  w h ich  fu n c t io n e d  o n  o u tm o d e d  m a ch in e ry  t o  
s ta rt  a n  a lto g e th e r  new' fa c to r y  a n d  i t  w a s  n o t  a s  th o u g h  a  stee l fa c to r y  
in  th e  c o u n tr y  w a s a n  a lto g e th e r  n ew  v e n tu re .

T h e  n e x t  s ta g e  in  th e  h is to ry  o f  th is  u n fo r tu n a te  e p is o d e  w as th a t  th e  
In te rn a tio n a l B a n k  o f  R e c o n s tr u c t io n  a n d  D e v e lo p m e n t  se n t  a  m ission  
to  th e  Is la n d  a t  th e  re q u e s t  o f  th e  G o v e r n m e n t  o f  C e y lo n  a n d  th is  m ission  
b y  its  R e p o r t  (P 4 7 ) o f  S ep tem b er  1952 c o n d e m n e d  th e  w h o le  sch em e , 
o b s e rv in g  th a t  th e  G o v e r n m e n t  w a s p r o ce e d in g  p r e m a tu re ly  o n  th is  
p r o je c t  a n d  s t r o n g ly  re co m m e n d in g  th a t  b e fo r e  g o in g  fu r th e r  th e  
G o v e rn m e n t sh o u ld  se e k  a  c o m p le te  te ch n ica l a n d  e c o n o m ic  ev a lu a t io n  
fr o m  th e  la rg er  a n d  ex p er ien ced  c o m m e r c ia l stee l co m p a n ie s . T h e  
m iss ion  s ta te d  th a t  i t  w a s its  con s id e re d  o p in io n  th a t  th e  p r o je c t  w ou ld  
im p eril m o re  u rg e n t d e v e lo p m e n t  a n d  sh o u ld  b e  lo n g  d e fe rre d .

O n  2 6 th  S e p te m b e r  1952  a  q u estion  w a s a sk ed  in  P a r lia m e n t  (v id e  P 4 S ) 
a s  to  w h e th e r  i t  w a s  c o r r e c t  t o  assu m e th a t  a d e c is io n  h a d  b e e n  rea ch ed  
t o  a b a n d o n  th e  id e a  o f  th e  iro n  a n d  stee l p r o je c t  a n d  th e  a c t in g  M in iste r  
o f  In d u s tr ie s  a n d  F ish e r ie s  a n sw ered  th a t  n o  d e c is io n  h a d  as y e t  b e e n  
m a d e , th u s  in d ic a t in g  th a t  a t  lea st a t  th a t  s ta g e  th e  p r o je c t  h a d  n o t  
been  a b a n d o n e d . A t  a n y  ra te  th e r e fo re  till S e p te m b e r  1952 i t  w o u ld  
b e  c o r r e c t  t o  a ssu m e  th a t  a ll p a rt ie s  p r o c e e d e d  u p o n  th e  ba sis  th a t  th e  
p la n  fo r  th e  fa c t o r y  w'as still p a r t  o f  G o v e r n m e n t  p o l i c j '.  H o ld e r s  o f  
s to ck s  w ere th e r e fo re  en tit le d  u ntil th a t  d a te  to  a ssu m e  th a t  th e  a n n o u n ce d  
in te n t io n  o f  G o v e r n m e n t  t o  p u rch a se  th e  s t o c k s  in  th e ir  h a n d s, w h ich  
th e y  w ere  u n a b le  to  e x p o r t  b y  re a so n  o f  t h e  e m b a rg o e s , rem a in ed  
u n ch a n g ed .

B y  1953 h o w e v e r  th e  p r o je c t  s t o o d  d e fin ite ly  a b a n d o n e d , a n d  th e  
e m b a rg o  w as e v e n tu a lly  lifted  b y  P 1 S 0  o f  10 th  A u g u s t  1953. T h e re u p o n  
h o ld ers  o f  s to ck s  f o r  th e  first tim e  fo u n d  th e m s e lv e s  fr e e  to  e x p o r t .

I t  is  th e  p la in t i f f ’s  p o s itio n  th a t  b y  th is  d a te  th e  s to c k s  in  h is h an d s 
h ad  g rea t ly  d w in d le d  in  v a lu e  b y  rea son  o f  ru st a n d  deca\> a n d  fu rth e rm o re  
th a t  h e  w as s t ill u n a b le  to  e x p o r t  h is  s c ra p  b e ca u se  i t  h a d  b e e n  p u rch ased  
b y  th e  G o v e r n m e n t  a n d  n eg o tia tion s  w e re  a fo o t  b e tw e e n  h im s e lf  a n d  th e  
G o v e rn m e n t in  th is  c o n n e ct io n . I t  w ill b e  n o t ic e d  th a t  a  p e r io d  o f  m ore  
th a n  s ix  y e a rs  h a d  e la p sed  s in ce  th e  in t r o d u c t io n  o f  th e  p a r t ia l b a n  in 
1947. I

I  m u st p a u se  h ere  f o r  a  m o m e n t t o  e x a m in e  th e  p lig h t  in  w h ich  th e  
p la in t iff  w as p la ce d  in  con seq u en ce  o f  th e  su d d e n  b a n  o n  e x p o r ts .
M r. A r n d t , th e  p la in t i f f ’s  S u p er in ten d en t o f  E x p o r t s  o f  sc ra p  ir o n , w h o
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h a d  e n te r e d  th e  p la in tiff 's  s e rv ice  s h o r t ly  a A e r  th e  b a n  w as im p o s e d , 
h a s  g iv e n  u s  so m e  id ea  o f  th is  e x p e n d itu r e  in  h is  ev id en ce , a n d  s o  a ls o  
h a v e  t h e  p la in t if f  an d  an oth er e m p lo y e e , M r . R a b o t .

T h e  e v id e n c e  o f  these w itnesses, r e g a r d in g  w h o se  cred it  w o rth in e ss  
n o t  t h e  s lig h te s t  im p u ta tion  has b e e n  m a d e , s h o w s  th a t  a t th e  tim e  o f  th e  
b a n , t h e  c o n d it io n  o f  th e  m eta l w a s v e r y  g o o d  a n d  th a t  th ere  h a d  b e e n  
n o  d e t e r io r a t io n  o f  th e  m a ter ia l in  19 4 8 . T h e  p la in t iff  t o o k  s te p s  t o  
p r o t e c t  h is  m a ter ia l b y  p u ttin g  u p  a  c a d ja n  s c r e e n  o n  th e  p e r im e te r  o n  
t h e  s e a  s id e  a n d  screen s in  fr o n t  o f  e a c h  s t a c k  o n  th e  sea fa c e  a n d  b y  
s p r a y in g  th e m  w ith  b u rn t o il a n d  s lu sh . T h is  w a s d o n e  e v e ry  y e a r  a t  
c o n s id e r a b le  cost.

A t  t h e  H c n d a la  y a rd  th ere w ere  a ls o  s e c u r it y  m easu res in v o lv in g  th e  
e m p lo y m e n t  o f  a b o u t  4 0  w atch ers  as th e  a r e a  c o v e r e d  w as e x te n s iv e —  
a b o u t  4 0  a cre s  in  e x ten t— a n d  e a ch  w a tc h e r  w a s  p a id  b ew teen  R s . 1 3 0  
a n d  R s .  150  p e r  m on th  a p a rt f r o m  o v e r t im e  a t  d o u b le  th is  r a te . 
D o c u m e n t s  in  e v id e n ce  such  a s  P 1 6 5 , P 1 6 6 , P 1 6 7 , P 16 8  s u p p o r t  th e s e  
p o s it io n s .

I n  a d d it io n  th e re  w ere o th e r  e x p e n s e s  s u c h  as a  can teen  fo r  c o o k in g  
m e a ls , a  m ess c o o k , a  s ta n d -b y -v e h ic le  f o r  s e c u r ity  p u rp oses, a  d r iv e r  
a n d  a  c le a n e r . S im ilar a rra n g em en ts  w e re  m a d e  fo r  th e  d e p o t s  a t  
T r in c o m a le e  a n d  K irilla p on e . O n  a  c o n s e r v a t iv e  basis  th ese  s e c u r ity  
m e a s u re s  c o s t  R s . 12 ,500  a  m o n th .

A l l  t h is  w a s  in  a d d it io n  t o  th e  v e r y  la rg e  s t a f f  en ga ged  b y  th e  p la in t if f  
t o  r e d u c e  h is  s to ck s  to  scrap  b y  d is m a n t lin g  th e  v eh ic le s  an d  c u t t in g  u p  
t h e  h e a v ie r  m em bers , w h ere  th e ir  s iz e  r e n d e r e d  sta ck in g  im p o ss ib le  o r  
in c o n v e n ie n t .  T h e  expenses in v o lv e d  in  th e se  o p e ra t io n s  w ill b e  r e fe rre d  
t o  a g a in  a t  a  la te r  p o in t  in  th is  ju d g m e n t .

M r . A r n d t  h as sta ted  fu rth er  th a t  w h e n  h e  le f t  th e  p la in t iff ’s  s e r v ice s  
in  1951  th e r e  w as n o t  much d e te r io r a t io n  in  the  h e a v y  m a teria ls  s ta c k e d .

T h e  C ro w n  has m a d e  th e  c o m m e n t  t h a t  th e  p la in tiff  h a d  a m p le  
o p p o r t u n i t y  p r io r  t o  th e  to ta l b a n  to  e x p o r t  th e  s to ck s  h e  h a d  in  h a n d  
a n d  t h e r e b y  m in im ise  dam ages. T h e  fa c t s  h o w e v e r  d o  n o t  s u p p o r t  th is  
s u b m is s io n  a n d  th e  p la in t iff ’s fa ilu re  t o  e x p o r t  th is  s to ck  p r io r  t o  th e  to ta l 
b a n  h a s  b e e n  a d e q u a te ly  e x p la in e d  b y  h im .

T h e  e x p o r t  o f  a la rg e  s to ck  o f  s cra p  ir o n  n e e d s  n e g o tia tio n  w ith  b u 3’ ers 
a b r o a d  in  th e  first in stan ce , c o m p lia n c e  w ith  e x p o r t  regu la tion s  a n d  th e  
p r o c u r in g  o f  fre ig h t. I t  is  n o t  a s im p le  m a tt e r  o f  m ere ly  ch a rte r in g  a 
s h ip  a n d  sen d in g  o f f  a ll th e  iron , a s w a s  su g g e s te d  b y  th e  C row n . .T h e  
p la in t i f f  h a d  b e e n  to  In d ia  a n d  m a d e  a rra n g e m e n ts  fo r  th e  e x p o r t  o f  
s c r a p  ir o n  to  In d ia  an d  tow a rd s  th e  e n d  o f  1947  w h en  m o to r  scra p  e x p o r t s  
w e r e  p e r m it te d  (v id e  th e  C o n tro lle r ’s le t te r  P 2 0  o f  22 n d  F e b r u a r y  19.47} 
a  r e p re s e n ta t iv e  o f  th e  D e p a r tm e n t  o f  In d u s tr ie s  m a d e  a  s e le c t io n  o f  
c e r t a in  s c r a p  a n d  w an ted  i t  p u t  a s id e  s a y in g  th a t  th e  o th e r  s c r a p , th a t  
is  t h e  m o t o r  scra p , co u ld  b e  e x p o r te d . A c c o r d in g  t o  P 1 6 2 , 935  to n s  w e re  
e x p o r t e d  fr o m  T rin com a lee  in  1947 . M o r e  s c r a p  co u ld  h a v e  b e e n  sh ip p e d
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• b u t  th e re  w e r e  o t h e r  d ifficu ltie s  w ith  th e  In d u s tr ie s  D e p a r tm e n t  a b o u t  
p a ssin g  th e  s c r a p , p a r t ic u la r ly  a fter  th e  im p o s it io n  o f  th e  p a rtia l b a n . 
P I  o f  2 3 rd  J a n u a r y  1947 b a n n e d  e x p o r ts  o f  ir o n  a n d  ste e l s c ra p  w ith  th e  
e x c e p t io n  o f  ir o n  a n d  stee l scrap  a lrea d y  a c q u ir e d  f o r  th e  p u rp o se  o f  
e x p o r t  b y  p e r s o n s  h o ld in g  th e  s to ck s . T h e  v ie w  o f  th e  D ire c to r  o f  
In d u str ie s  w a s  th a t  a  firm  co m m itm e n t  to  e x p o r t  m o t o r  s c r a p , as e v id e n ce d  
b y  a fo r e ig n  w r it te n  c o n t r a c t  t o  e x p o r t , w a s r e q u ir e d  i f  a  p e r m it  w as to  
b e  g ra n te d . T h e  p la in t if f  h a d  n o  su ch  c o n t r a c t  as h e  w a s e x p o rt in g  t o  
h im se lf a s  c o n s ig n e e  in  In d ia , h av in g , as h e  w a s a t  t h a t  t im e  en tit led  t o  
d o ,  a r ra n g e d  f o r  p u rc h a se  fro m  h im se lf a t  th a t  e n d . C o n se q u e n tly , th e  
p la in tiff  w a s n o t  a l lo w e d  to  sh ip  scrap  iron  in  th e  a b s e n c e  o f  su ch  a  w ritte n  
c o n tra c t  f o r  e x p o r t  e n te r e d  in to  p r io r  t o  2 3 rd  J a n u a r y  19 47 .

T h e  le t te r  o f  t h e  D ir e c to r  o f  C om m erce  a n d  In d u s tr ie s  P 2 0  o f  2 2 n d  
F e b r u a r y  1947 a lso  co n firm s  th a t  h e req u ired  t o  b e  sa tis fied  th a t  th e  
p u rch ases  w e re  m a d e  p r io r  t o  p ro h ib it io n  i f  e x p o r t  w a s  t o  b e  p e r m it te d  
a n d  th a t  h e  w a s  p r e p a r e d  t o  a llow  th e  s h ip m e n t  o f  m o t o r  s cra p  o n ly  i f  
in fo rm e d  t h a t  s u c h  l o t  w a s  rea d y  fo r  sh ip m e n t. P 2 1  o f  2 9 th  F e b ru a ry  
194S sh o w s  th a t  t h e  M a n a g e m e n t o f  th e  stee l r o llin g  fa c t o r y  h a d  in sp e cte d  
a n d  p a sse d  3 0 0  to n s  o f  s cra p  con s istin g  o f  d is m a n t le d  a n d  b r o k e n  u p  
m o to r  v e h ic le s .

F o r  th e se  a n d  o th e r  reason s, sh ip p in g  c o u ld  n o t  b e  c o n t in u e d  w ith o u t  
a  b reak . M o r e o v e r  th e  a v a ila b ility  o f  sh ip p in g  b e t w e e n  C e y lo n  a n d  th e  
In d ia n  p o r t s  in  q u e s t io n  w a s seasonal.

A  b r e a k d o w n  o f  th e  q u a n titie s  e x p o r te d  a n d  o f  t h e  d a te s  o f  sh ip m en t, 
w h ich  h as b e e n  p r o d u c e d  m a rk ed  P 1 6 2 , su ffices t o  sh o w  h o w  la b o r io u s  
w as th e  p r o ce s s  o f  e x p o r t .  E v e n  to  sen d  s o  sm a ll a  q u a n t ity  as 4 ,0 0 0  
ton s, a  la rg e  n u m b e r  o f  sh ip m en ts  h a d  to  b e  m a d e  o n  v a r io u s  d a tes . 
W ith  all th e  fo r m a lit ie s  in v o lv e d , th e  o p e r a t io n  w a s  t im e -co n su m in g  
an d  I  d o u b t  v e r y  m u c h  th a t it  w as w ith in  th e  a b i l i t y  e v e n  o f  p erson s 
w ith  la rg er  r e so u rc e s  th a n  th e  p la in tiff  to  a c c o m p lis h  w h a t  i t  is su g g ested  
h e  sh ou ld  h a v e  d o n e .

T h e  ca se  o f  th e  p la in t if f  h as been  p re se n te d  in  a p p e a l  o n  th e  basis o f  
th ree m a in  c o n t e n t io n s :

(а) th a t  th e re  w a s  a  promise o n  th e  p a rt  o f  G o v e r n m e n t  to  b u y  th e
s t o c k s  o f  ir o n  th a t  w ere in  hi3 h a n d s  f o r  u tilisa tion  in  th e  
p r o p o s e d  fa c t o r y .

(б) th a t  th e re  w a s la te r  a  n o v a tio n  o f  th is  o b l ig a t io n  in  te rm s o f  w h ich
G o v e r n m e n t  u n d e r to o k  a n d  p ro m ise d  t o  p a y  a  su m  o f  R u p e e s  
o n e  m illio n  in  discharge of the obligation it had already incurred.

(c) th a t  th e re  w a s  a n  u n d erta k in g  b y  th e  C r o w n  t o  waive the plea of  
prescription w h ich  i t  m ig h t o th erw ise  h a v e  b e e n  en tit led  to  ta k e  
a n d  th is  c o n s t itu te d  an  o b lig a t io n  b in d in g  o n  th e  C row n  
w h ich  d is e n t it le d  i t  t o  raise th o  p le a  o f  p r e s c r ip t io n  in  th ese  
p ro ce e d in g s .

I  sh a ll c o n s id e r  th e se  c o n te n t io n s  in  th a t  o r d e r .
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T u r n in g  n o w  to  th e  first o f  th e m , i t  is  n ecessa ry  th a t  th e  d o c u m e n t a r y  
e v id e n c e  re lie d  on  b e  ex a m in e d  a g a in s t  th e  b a ck g ro u n d , a lre a d y  r e fe r r e d  
t o ,  o f  a  firm  in te n tio n  o n  th e  p a r t  o f  th e  G o v e r n m e n t  to  c o m m e n c e  su ch  
a  f a c t o r y  w h ich  w as t o  m a k e  u se  o f  a ll s to c k s  o f  sc ra p  iro n  a v a ila b le  in  
th is  c o u n t r y .

I t  is  s tre sse d  on  b e h a lf  o f  th e  p la in t if f  th a t  n o t  o n ly  w as th e  p u rc h a se  
o f  h is  s c r a p  th e  d e c la re d  in te n t io n  o f  th e  G o v e r n m e n t  b u t  a lso  th a t  a  
p r o m is e  b y  G o v e r n m e n t  t o  ta k e  o v e r  h is  s t o c k  w as a n  e m in e n t ly  
r e a so n a b le  o n e  a n d  in d eed  th e  o n ly  e q u ita b le  co u rse  o p e n  to  G o v e r n 
m e n t  in  th e  c ircu m sta n ces . T h e  sc ra p  w as so  la rg e  in  q u a n tity  t h a t  th e  
e m b a r g o  p la ce d  o n  its  e x p o r t  r e n d e r e d  it  in ca p a b le  o f  d isp osa l in  th e  
h a n d s  o f  th e  p la in tiff , a n d  th e  o n ly  p u r p o s e  t o  w h ich  i t  c o u ld  h a v e  b e e n  

p u t  w a s  sa le  t o  th e  G o v e r n m e n t  f o r  u tilisa tio n  as raw  m a ter ia l f o r  th e  

m ill.

A g a in s t  th a t  b a ck g ro u n d  th e  p la in t if f  relies o n  b o th  o r a l a n d  
d o c u m e n t a r y  e v id e n ce  as le a d in g  in e v ita b ly  t o  th e  in fe ren ce  th a t  th e re  
h a d  b e e n  a firm  p ro m is e  b y  t h e  G o v e r n m e n t  to  p u rch a se  th is  s c r a p . 
O n  th is  basis  th e  p la in t if f ’s c la im  a g a in s t th e  G o v e r n m e n t  is  a  sum  o f  

E s .  2 ,4 0 7 ,8 7 2 .

T h e  b a s ic  d o c u m e n ts  re lied  o n  b y  th e  p la in t if f  in  su p p o r t  o f  th is  p o s it io n  
a re  P 3 7  a n d  P 3 8 . B e fo r e  re fe r r in g  t o  th e se  d o cu m e n ts  i t  is n e ce s sa r y  
h o w e v e r  t o  re fe r  t o  th e  p r io r  c o r r e s p o n d e n ce  in  ou tlin e .

T h e r e  is in  e v id e n ce  a  series o f  d o c u m e n ts  in d ica t in g  th a t  th e  id e a  o f  a  
stee l fa c t o r y  w as n e v e r  r e m o te  a n d  w a s in  th e  c o n te m p la tio n  o f  b o t h  
p a rt ie s  a t  a n y  ra te  u p  to  th e  e n d  o f  1952 . I t  is  n o t  n ecessa ry  t o  d e ta il  
th e se  d o c u m e n ts  a t th is  s tag e , su ffice  it  t o  m e n tio n  th a t  d o cu m e n ts  su ch  
as P I  7, P 2 4 , P 2 4 B , P 4 3 , P 4 4 , P 4 6 , P 4 8 , P 4 9 , P 5 4 , P 5 5 , P 5 5 b , P 1 4 3 , P 1 4 7  

a ll c o n fir m  th is  p o s it io n .

. I t  w o u ld  a lso  a p p ea r  th a t  th e  in te n t io n  o f  G o v e rn m e n t to  p u rc h a s e  

th e se  s t o c k s  w as n o t  a  m e r e  u n im p le m e n tcd  in te n tio n  b u t  t h a t  in  
fu r th e r a n c e  t h e r e o f  m a n y  a c t iv e  s te p s  w e re  ta k en . V a lu ers a n d  o th e r  
e x p e r t s  v is it e d  th e  p la in t if f ’s y a r d  f r o m  tim e  to  t im e  fo r  th e  p u rp o s e  o f  
e s t im a tin g  th e ir  va lu e , a n d  t h e  s c r a p  w a s s ta ck e d  in  a c c o r d a n c e  w ith  

G o v e r n m e n t  requ irem en ts .

T h is  m e a n t  th a t  th e  p la in t if f  h a d  t o  b re a k  u p  h is or ig in a l s ta ck s  a n d  
r c s ta c k  in  a c c o rd a n c e  w ith  G o v e r n m e n t  requ irem en ts . M r. P erera  fro m  
th e  S te e l F a c t o r y  used t o  v is it  th e  y a r d  v e r y  o fte n  an d  in  o b e d ie n c e  to  
h is  d ir e c t io n s  a b o u t  12 ,000  to n s  w e re  re s ta ck e d . A b o u t  40 to  50  s ta c k s  o f  
l ig h t  s c r a p  w ere  in v o lv e d  as th e  o t h e r  s ta ck s  w e re  o f  h e a v y  m a te r ia l su ch  

as  c h e q u e r e d  p la tes . A fte r  M r. P e r e r a ’s s e le c t io n  th ere  w ere  a b o u t -130 
s ta c k s  o f  h e a v y  m a teria l a n d  a b o u t  5 0  o r  60  s ta ck s  o f  loose  scra p . T h e  

s t a c k in g  to o k  tw o  to  th re e  m o n th s .

—E  8362 (11/71)
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A g a in , P r o fe s s o r  D u rre r , t o  w h om  re fe re n ce  w ill b e  m a d e  la ter , v is it e d  
th e  H e n d a la  y a r d  a n d  in sp e c te d  th e  v a r io u s  s ta c k s  o f  scra p .

A n o th e r  c ir c u m sta n ce  re lied  o n  b y  th e  p la in t if f  a s  e v id e n t ia ry  o f  a  
d e c is io n  b y  G o v e r n m e n t  t o  ta k e  o v e r  h is  s t o c k s  is b a se d  u p o n  th e  h is to r y  
o f  th e  re q u is it io n in g  a n d  d e -re q u is it io n in g  o f  th e  la n d  at H e n d a la  w h ich  
th e  p la in t iff  u se d  as  o n e  o f  his y a rd s . T h is  la n d  w a s d e -re q u is it io n e d  
b y  th e  A r m y  o n  9 th  D e ce m b e r  1950 b u t  p o s se ss io n  w a s re ta in ed  b y  th e  
C o m p e te n t A u th o r ity ,  th e  G o v e r n m e n t  A gent., f r o m  9 th  D e c e m b e r  1950 
in  term s o f  A c t  33 o f  1950. T h is  w o u ld  a p p e a r  fr o m  th e  d o c u m e n ts  P 5 2  
a n d  P I 33 , a n d  it  is  th e  p la in t if f ’s c o n t e n t io n  th a t  th is  la n d  w a s re ta in e d  
f o r  th e  ex p re ss  p u rp o s e  o f  fa c ilita t in g  th e  s t o r a g e  o f  s c ra p .

T h is  c o n t in u a n c e  o f  c o n tro l o v e r  th e  la n d  w a s  n o t  in  p u rsu a n ce  o f  a n y  
d esire  t o  th a t  e f fe c t  o n  th e  p a r t  o f  th e  p la in t if f  a n d  is s ta te d  b y  th e  
p la in t if f  t o  b e  a t tr ib u ta b le  t o  th e  d es ire  o f  G o v e r n m e n t  it s e lf  t o  h a v e  
u n d is tu rb e d  s to ra g e  o f  th e  scra p  a t  H e n d a la , w h ich  in c id e n ta lly , w a s 
in  c lo se  p r o x im it y  t o  E n deram u IIa , th e  s ite  th e n  p r o p o s e d  fo r  th e  F a c t o r y .  
M o re o v e r , w h ils t  th e  p la in t if f  w as in  o c c u p a t io n  a t  H e n d a la , r e n t  f o r  th e  
la n d  w a s p a id  b y  G o v e rn m e n t .

I  d o  n o t  th in k  h o w e v e r  th a t  th is c ir c u m s ta n ce  m e r its  th e  im p o r ta n ce  
a t ta ch e d  t o  it  b y  th e  a p p e lla n t, fo r  it  is a t  b e s t  a m b ig u o u s  a n d  in d ica te s  
th a t  G o v e r n m e n t  w a s  still in terested  in  th is  s c r a p . T h e re  is  n o  sp e c ific  
e v id e n ce  o f  th e  p re c ise  p u rp o se  fo r  w h ich  th e  G o v e r n m e n t  A g e n t  re ta in e d  
p ossess ion . T h is  e v id e n ce  is h a rd ly  su ffic ie n t m a te r ia l fr o m  w h ich  t o  
d ra w  th e  in fe re n c e  th a t  G o v e rn m e n t h a d  p u rc h a s e d  o r  ag reed  to  p u rch a se  
th e  scra p .

I  m u st re fer  n o w  t o  th e  c o rre sp o n d e n ce  im m e d ia te ly  a n te c e d e n t  t o  th e  
le tte rs  P 3 7  a n d  P 3 8 .

In  h is  le tte r  P 3 4  o f  18th  A u g u st  1949 a d d re s se d  t o  th e  P e rm a n e n t 
S e cre ta ry  t o  th e  M in istry  o f  In d u str ie s , t h e  p la in t if f  h as stressed  th a t  
m u ch  e x p e n d itu re  is be in g  in cu rred  in  h o ld in g  th e  s c ra p  “  for you  ”  a n d  
th a t  as  th e  p la in t if f  w o u ld  h a v e  to  in tr o d u c e  v a r io u s  in terna l ch a n g e s  
reg a rd in g  s t a f f  a n d  a d m in istra tion , h e  w o u ld  a p p re c ia te  a n  in d ic a t io n  
w ith in  a  fe w  d a y s  i f  p ossib le  w h en  a rra n g e m e n ts  fo r  ta k in g  o v e r  th is  
scra p  w o u ld  b e  co m p le te . T h is  le tte r  w as p u rs u a n t  to  earlier  le tters  
su ch  as P 1 2 7  o f  2 5 th  M a y  1949, P31 o f  7 th  M a y  1949 , P 3 0  o f  6 th  A p r il  
1949 a ll stressin g  th e  h a rd sh ip s th e  p la in t if f  w as e x p e r ie n c in g  b y  p r o lo n g e d  
h o ld in g  o f  th e  s t o c k , a n d  u rg in g  an  e a r ly  ta k e -o v e r .

T h e  M in is try  rep lied  b y  P 3 5  o f  2 4 th  A u g u s t  1949  a n d  th is  is c e r ta in ly  
in  te rm s w h ich  c o u ld  h ave  been  c le a re r  i f  th e  M in istry ’ w as re p u d ia t in g  
th e  su g g estion  th a t  th e  p la in tiff  w as h o ld in g  h is  s t o c k s  fo r  th e  G o v e rn m e n t . 
I t  d o c s  h o w e v e r  in fo rm  th e  p la in tiff  th a t  it  is n o t  p o ss ib le  t o  s ta te  w ith  
an y  e x a c t itu d e  w h e n  it  w ou ld  be p o s s ib le  t o  s t a r t  n e g o t ia t io n s  fo r  th e  
p u rch a se  o f  stee l s cra p . T h e  sam e le tte r  a lso  in fo rm s  th e  p la in t iff  th a t  
n o  final d e c is io n  u p o n  th e  esta b lish m en t o f  a n  ir o n  a n d  stee l fa c to ry ’ h a d  
y e t  been  rea ch ed .



T h e  p la in t if f ’s  r e p ly  t o  P 3 5  w a s  P 3 6  o f  27th  A u g u s t  w h e re in  h e  presses 
th e  G o v e rn m e n t o n c e  m o r e  f o r  a  d ec is ion  on  th e  m a tte r  c o n ta in e d  in  P 3 4  
as being  e x tre m e ly  u rg e n t . T h e  sa m e  le tter  rep ea ts  th a t  s te p s  in v o lv in g  
con s id era b le  e x p e n d itu r e  a n d  lo s s  h ad  been  ta k en  o n  th e  G o v e r n m e n t ’s 
p re v io u s  co r r e sp o n d e n ce .

P 8 3  o f  19th  S e p te m b e r  19 49  w ritten  in  r e p ly  t o  P 3 6  a g a in  fa ils  to  
d isab u se  th e  p la in t if f ’s  m in d  o f  th e  b e lie f en terta in ed  b y  h im  a n d  m e re ly  
a d o p ts  th e  v e ry  u n h e lp fu l a t t it u d e  th a t th e  P e r m a n e n t  S e c r e ta r y  is 
u n a b le  t o  g iv e  t h e  p la in t i f f  a n y  assista n ce  in th e  d if f ic u lty  w h ich  h e  w as 
ex p erien cin g .

T h e  w rite r  m u st b e  ta k e n  t o  h a v e  been  w ell a w a re  o f  th e  s te p s  tak en  
b jr th e  p la in t iff  t o  k e e p  h is  s to ck s  in  a  c o n d it io n  o f  rea d in ess  fo r  
G o v e rn m e n t a cq u is it io n , o f  th e  v is its  o f  M r. M . E . P c r e r a  t o  th e  p la in t i f f ’s 
s ite  a n d  o f  th e  c o n s id e r a b le  e x p e n s e  in curred  b y  th e  p la in t if f  in  break in g  
u p  h is  stack s a n d  re s ta ck in g  o n  th e  in stru ction s  o f  M r. P e re ra . I t  w o u ld  
b e  n o t  in a p p ro p r ia te  to  in d ic a te  h ere  th a t  th e  a t t itu d e  o f  th e  G o v e rn m e n t 
d e p a rtm e n t c o n c e rn e d , t o w a r d s  a  p r iv a te  c itizen  w h o  h a d  ta k e n  s te p s  in 
re lian ce  o n  ce rta in  in d ic a t io n s  g iv e n  b y  G o v e rn m e n t o f  a n  in te n tio n  to  
p u rch a se , an d  h a d  in c u r r e d  g re a t  ex p en d itu re  in  c o n n e c t io n  th erew ith , 
le ft  m u ch  to  b e  d e s ire d . T h e  la tte r  w as ce rta in ly  e n t it le d  to  e x p e c t  a 
m ore  u n d ersta n d in g  a n d  h e lp fu l con s id era tion  o f  th e  s im p le  re q u e s t  he 
w as m ak in g . I f  th e  p o s it io n  o f  th e  G ov ern m en t w a s  th a t  th e  p la in t if f ’s 
letters p ro ce e d e d  u p o n  a  t o t a l ly  in co rre ct  assu m p tion , w h ile  i t  m a y  n o t  
h a v e  b een  th e  s t r ic t  le g a l d u t y  o f  th e  d e p a rtm en t c o n c e r n e d  to  rep u d ia te  
th is  assu m p tion , o n e  w o u ld  n everth e less  e x p e c t  su ch  a  re p u d ia t io n  in  
a ll fa irn ess to  a  p a r t y  p la c e d  in  th e  p la in tiff ’s u n fo r tu n a te  c ircu m sta n ce s  
a n d  a c tin g  in  a  m a tte r  o f  th is  m a gn itu d e .

A  p eru sa l o f  th e  c o r r e s p o n d e n c e  leaves o n e  w ith  th e  u n fo r tu n a te  
im p ression  th a t  th e r e  w a s  a  la c k  o f  ap p rec ia tion  o f  th e  p la in t i f f ’s  gen u in e  
d ifficu lties  an d  a  w a n t  o f  s y m p a th y  fo r  th e  p lig h t  in  w h ich  a  cit izen  fo u n d  
h im se lf n o t  th r o u g h  a n y  fa u lt  o n  h is p a rt , b u t in  c o n s e q u e n c e  o f  ch a n g in g  
offic ia l p o lic ie s .

I t  is in d eed  a  s a v in g  g r a c e  t h a t  ev en  a t a  la te  s ta g e  s o m e  g o v e r n m e n t  
o ffic ia ls  h a n d lin g  th e  p la in t i f f ’s file  w ere s tru ck  b y  th e  u n s a t is fa c to r y  
tre a tm e n t h e h ad  r e c e iv e d  a t  th e ir  hands, fo r  w e h a v e  th e  d o c u m e n t  P 1 8 5  
b y  th e  M in istry  o f  In d u s tr ie s  t o  th e  C on tro ller o f  F in a n c e  o n  2 n d  J u n e  
1959. T h is  d o c u m e n t  in d ic a te s  th a t  th ere w as n o  d o u b t  th a t  th e  e x is te n ce  
o f  a  v a lid  legal c o n t r a c t  h a d  n o t  b een  p ro v e d , b u t  i t  r e co g n ise s  h o w e v e r , 
th a t  th e  loss in cu rre d  b y  M r. R o w la n d s  w as a t tr ib u ta b le  e v e n  in  so m e  
m easu re  t o  a c ts  o f  o m iss io n  o r  com m ission  o n  th e  p a r t  o f  th e  G o v e rn m e n t . 
T h is  d o c u m e n t  s ta te s  fu r t h e r  th a t  th e  w riter, th e  D e p u t y  Secretary to 
th e  T rea su ry , w a s in c lin e d  t o  th e  v ie w  th a t  it  w o u ld  n o t  b e  in a p p ro p r ia te  
t o  co n s id e r  w h e th e r  u n d e r  th e se  circu m stan ces th e  G o v e r n m e n t  w a s n o t  
m o ra lly  o b lig e d  t o  c o m p e n s a te  M r. R ow la n d s  fo r  a n y  lo s s  h e  m a y  h a v e  
in cu rred . F u r th e r m o r e  i t  is s ign ifican t th a t  th e re  is  e x p re s s  r e co g n it io n  
in  th is  le tte r  o f  th e  fa i lu r e  o n  th e  p a rt o f  G o v e r n m e n t  to  d isa b u se
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M r. R o w la n d s ’ m in d  o f  th e  b e l ie f  w h ich  he a p p eared  to  h a v e  e n te r ta in e d , 

a t  a n y  ra te  a t  o n e  s ta g e , t h a t  t h e  G o v e r n m e n t  w as p r o p o s in g  t o  b u y  

h is  scrap .

P a ssin g  n o w  to  P 3 7  a n d  P 3 8 ,  P 3 7  w as a  letter  w ritte n  b y  h im  t o  th e  
D ir e c to r  o f  In d u str ie s  o n  1 6 th  M a rch  1950, w h ich  p u rp o r ts  t o  r e c o r d  th e  
resu lt  o f  tw o  in terv iew s  h a d  w ith  th e  D ire c to r . T h is  le t te r  r e c o r d s ,  in  
n u m b e re d  para grap h s, t h e  m a tt e r s  w h ich  a cco rd in g  to  th e  p la in t i f f  w e re  
d e c id e d  a t  th e  first in te r v ie w . T h e s e  d ecision s w ere th a t  v a r ie t ie s  o f  
fe rro u s  scra p  w ere r e q u ire ^  b y  G o v e r n m e n t  fo r  th e  p r o p o s e d  f a c t o r y ; 
th a t  as e x p o r t  o f  fe r ro u s  s c r a p  w a s  a c c o rd in g ly  p r o h ib ite d  th e  p la in t i f f  
w a s  k e e p in g  h is  s to ck s  a t  t h e  d is p o s a l o f  G o v e rn m e n t fo r  th e  p r o p o s e d  
stee l fa c to r y  ; th a t  th e  D ir e c t o r  h a d  ag reed  to  re com m en d  to  h is M in is te r  
fo r  con s id era tion  th a t  th e  p la in t i f f ’s  s to ck s  o f  scra p  s h o u ld  b e  ta k e n  
o v e r  a n d  sh ou ld  b e  p a id  f o r  a t  th e  p r ice  th en  b e in g  p a id  f o r  s c r a p  
p u rch a sed  fro m  o th e r  G o v e r n m e n t  d e p a r t m e n ts ; th a t  in  th e  e v e n t  
o f  G overnm ent- d e c id in g  t o  p a y  a  h igh er  p r ice  fo r  p r iv a te ly  o w n e d  
scrap , i t  w o u ld  c o n s id e r  t h e  p o s s ib il it y  o f  p a y in g  th e  p la in t if f  th e  n e t t  
d iffe ren ce  in  p r ice  ; a n d  t h a t  t h e  p la in t if f  w as to  in te rv ie w  th e  D ir e c t o r  
o n  th e  8 th  w h en  a  fin a l d e c is io n  rega rd in g  th ese  m a tte rs  w o u ld  b e  
co m m u n ica te d  to  h im .

R eg a rd in g  th e  s e c o n d  in te r v ie w , th e  le tte r  re co u n ts  d e c is io n s  t h a t  n o  
a cq u is it io n  o f  p r iv a te  s t o c k s  w o u ld  b e  p e rm itte d  u n til th e  sa m e  h a d  b e e n  
th o r o u g h ly  in sp e c te d  b y  P r o fe s s o r  D u rrer , th a t  th e  P r o fe s s o r  w o u ld  
d e fin ite ly  in sp ect th e  p la in t i f f ’s  s t o c k s  on  his arr iva l a n d  th a t  a  d e c is io n  
rega rd in g  p la ce  o f  d e l iv e r y  a n d  p r ic e  w ou ld  b e  c o m m u n ic a te d  t o  t h e  
p la in tiff  w hen  th e  s c r a p  w a s  s o  in sp e c te d .

T h e  le tter  re cite s  a lso  t h a t  b e t w e e n  th e  d a tes o f  th e  t w o  in te r v ie w s , 
p la in t iff ’s  coun sel h a d  h a d  se v e r a l d iscu ssion s w ith  th e  M in is te r  a n d  w e re  

in fo rm e d  th a t  h is  s t o c k s  w o u ld  b e  p u rch ased  w hen  r e p re s e n ta t io n s  in  

th a t  b e h a lf  w ere m a d e  t h r o u g h  th e  D ire c to r .

T h e  p la in tiff  a t ta ch e s  th e  u t m o s t  im p o rta n ce  to  th e  le tte r  P 3 8  o f  2 3 rd  
M arch  1950, th e  D ir e c t o r ’s  r e p ly  t o  P 3 7 . T h is  le tte r  d en ies  s p e c if ica lly  
th a t  th e  D ire c to r  w a s t o  r e c o m m e n d  to  th e  M in ister th a t  th e  p la in t i f f ’s 
s to c k s  w ere to  b e  ta k e n  o v e r  a n d  p a id  fo r  a t th e  cu rre n t p r ic e  a n d  th a t  
a  final decision  w o u ld  b e  c o m m u n ic a te d  a t th e  se co n d  in te r v ie w . I n  
th e  p la in t iff ’s su b m iss ion  w h a t  is  s ign ifican t h o w e v e r  is t h a t  th e r e  a re  
n o  o th e r  sp ecific  d en ia ls  in  P 3 S  a lth o u g h  th e  p la in t iff  h a d  s p e c if ic a lly  
s ta te d  in  on e  o f  th e  n u m b e r e d  p a ra grap h s o f  his le t te r  a s  a  d e c is io n  
a rr iv e d  a t  d u rin g  th e  fir s t  in te r v ie w , th a t  th e  p la in t iff  w o u ld  k e e p  h is  
s to ck s  a t  th e  d isp osa l o f  G o v e r n m e n t  fo r  th e  p r o p o s e d  s te e l fa c t o r y .  
T h e  re p ly  w en t o n  t o  s ta te  t h a t  a  r e p o r t  on  th e p la in t iff ’s ca se  h a d  b e e n  
m a d e  to  th e  P e r m a n e n t  S e c r e ta r y , in  w h ich  r e p o r t  i t  h a d  b e e n  
recom m en d ed  th a t  P r o fe s s o r  D u r r e r  sh ou ld  in sp ect th e  p la in t i f f ’s s t o c k s . 
P ro fe sso r  D u rrer  n o t  b e in g  a t  th a t  tim e  in C ey lon , th e  D ir e c t o r  h o p e d  
i t  w o u ld  b e  p ossib le  t o  h a v e  h im  c a r r y  o u t  his in sp e ctio n  a t  a  v e r y  e a r ly
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d a te . I n  s h o r t  th e  la tter  d id  n o t  d isa b u se  t h e  p la in t if f ’s m in d  o f  th e  
b e l ie f  c le a r ly  en terta in ed  b y  h im  a t  th a t  s ta g e  th a t  h e w as k e e p in g  h is  
s t o c k s  a t  t h e  d isp o sa l o f  G o v e rn m e n t f o r  th e  p r o p o s e d  fa c to r y .

T h e  q u e s t io n  th e n  is w h eth er  th e  fa ilu re  o f  th e  d e fe n d a n t  s o  t o  d isa b u se  
th e  m in d  o f  th e  a p p e lla n t can  a m o u n t  t o  e v id e n c e  o f  a  b in d in g  c o n t r a c t  
o r  c a n  i t s e l f  c o n s t itu te  a  co n tra c t  b in d in g  u p o n  th e  C row n .

T h e  le a rn e d  J u d g e  h as q u ite  r ig h tly  h e ld  t h a t  th e  d o cu m e n ta ry  e v id e n ce  
is  q u it e  in su ffic ie n t to  estab lish  a n y  c o n t r a c t  b in d in g  o n  th e  C row n . 
E v e n  i f  i t  h a d  been  u n d erstood  a t  th e  c o n fe r e n c e  th a t  th e  p la in t iff  w as 
t o  h o ld  h is  s t o c k s  a t  th e  d isp osa l o f  th e  C ro w n , th is  fa c t  w ou ld  a m o u n t  
t o  n o  m o r e  t h a n  an  in d ica tion  o f  read in ess o n  th e  p a r t  o f  th e  p a rt ie s  to  
n e g o t ia t e  w ith  e a ch  o th e r  an d  o f  a  ser iou s  in te n t io n  to  d o  so , b u t b y  n o  
m e a n s  d o e s  i t  c o n c lu s iv e ly  p o in t  t o  th e  e x is te n c e  o f  a  co n c lu d e d  c o n tra c t . 
N o w h e r e  d o  a n y  o f  th e  d o cu m e n ts  re v e a l a n y  p r o m is e  b y  G o v e rn m e n t o r  
a n y  in t im a t io n  b y  G o v ern m en t o f  a  firm  in te n t io n  t o  b u y  th e  p la in t if f ’s 
s c ra p  in  a  m a n n e r  w h ich  ca n  b e  co n s id e r e d  b in d in g  u p o n  th e  C row n . 
I n d ic a t io n s  o f  a  w illingness to  n e g o t ia te  a t  s o m e  p o in t  o f  t im e  in  th e  
fu tu r e  t h e r e  u n d o u b te d ly  a re  a n d  d e c la r a t io n s  b y  G o v e rn m e n t o f  its  
in te n t io n  t o  p u rch ase , th ere  u n d o u b t e d ly  h a d  b e e n . T h e  fo rm e r  a re  
in su fficien t, h o w e v e r  to  c o n s titu te  e ith e r  a n  o ffe r  t o  th e  p la in tiff  o r  an  
a c c e p t a n c e  o f  a n y  o ffe r  o n  h is  p a r t . T h e  la t te r  h a v e  n o t  b een  
c o m m u n ic a te d  to  th e  p la in tiff  b y  a n y  o ff ic e r  o f  G o v e rn m e n t a u th o r ise d  
t o  d o  s o , a n d  rem ain  a t  b e s t  u n ila tera l a n d  g en era l d ec la ra tion s  n o t  
in te n d e d  t o  b e  o ffe rs  an d  n o t  th e re fo re  c a p a b le  o f  a c ce p ta n ce  unless th e y  
c a m e  in  a  m o r e  sp ecific  fo rm  to  th e  p la in tiff .

H a d  th e r e  been  som e  p r in c ip le  o f  la w  u p o n  w h ich  th e  p la in t if f  m a y  
p o s s ib ly  h a v e  b e e n  g ra n ted  r e lie f  in  th e  u n fo r tu n a te  s itu a tion  in  w h ic h  
h e  f o u n d  h im se lf, th is  c o u r t  w o u ld  h a v e  b e e n  r e a d y  to  e x a m in e  th e  
a p p l ic a b i l i t y  o f  th a t  p r in cip le  to  th e  fa c ts  o f  th is  ca se  w ith  m u ch  sym pathy 
f o r  t h e  p la in t iff . I t  w ou ld  seem h o w e v e r  t h a t  n o  su ch  p r in cip le  ca n  b e  
in v o k e d .

I  s h a ll first ex a m in e  th e  p la in t if f ’s  c o n te n t io n  th a t  G o v e r n m e n t ’ s 
fa i lu r e  t o  d isa b u se  th e  p la in tiff ’s m in d  o f  h is  b e l ie f  re ferred  to  earlier , 
c o n s t it u t e s  a n  estop p e l p re c lu d in g  th e  C ro w n  fr o m  d e n j in g  th e  e x is te n ce  
o f  a  c o n t r a c t  to  b u y  his stock s .

N o w , e v e n  i f  th e  fa c ts  re ferred  t o  su ffice  t o  ra ise  a n  estop p e l, n o  p r in c ip le  
is  b e t t e r  e s ta b lish e d  in regard  t o  th e  la w  o f  e s to p p e l th a n  th a t  e s to p p e l 
o p e r a t e s  a s  a  sh ie ld  an d  n o t  as a  sw o rd . “  I t s  so le  o ffice  ”  a c c o r d in g  t o  
S p e n c e r  B o w e r 1 “  i3 e ith er  to  p la ce  a n  o b s ta c le  in  th e  w a y  o f  a  case  w h ich  
m ig h t  o th e r w is e  su cceed  o r  t o  r e m o v e  a n  im p e d im e n t  o u t  o f  th e  w a y  o f  
a  c a se  w h ic h  m ig h t o th e rw ise  fa il. I t  h a s  n o  o th e r  fu n c t io n . 
E m p h a t ic a l ly ,  it  is n o t  a cau se  o f  a c t io n  in  itse lf , n o r  d oes i t  c re a te  o n e , 
th o u g h  t h e  a p p lica t io n  o f  th is , a s o f  a n y  o t h e r  ru le  o f  e v id e n ce  in  th e  
c o u r s e  o f  lit ig a tio n , m a y  resu lt in  a  to t a l  o r  p a rt ia l esta b lish m en t, o r

1 Estoppel by Representation, 1st ed. p. 11.
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d isesta b lish m en t, o f  t h e  c a s e  m a d e  b y  o n e  o r  o th e r  o f  th e  p a rtie s  

S w itch in g  th e  m e t a p h o r  f r o m  th e  m ilita ry  to  th e  n a v a l, S p e n c e r  B o w e r  

o b se rv e s  1 “  T o  u se  t h e  la n g u a g e  o f  n a v a l w a r fa re , e s t o p p e l  m u s t  a lw a y s  

b e  e ith er  a m in e -la y e r  o r  a  m in e -sw eep er  : it  ca n  n e v e r  b e  a  c a p ita l u n it . ” .

T h e  p la in t if f  c a n n o t  th e r e fo r e  seek to  b u ild  a  ca u se  o f  a c t io n  u p o n  th is  

e stop p e l he a lleges .

I t  is  tru e  th a t  th e  d o c t r in e  o f  p rom issory  e s to p p e l, w h ich  in d e e d  d o e s  
n o t  fa ll in to  th e  c a t e g o r y  o f  estop p e l p r o p e r ly  s o -c a l le d , h as r e ce n tly  
e x te n d e d  fa r  b e y o n d  t h e  lim its  o f  estop p e l th e  ra n g e  o f  ca ses  w h e re  r e lie f  
m a y  b o  g ra n te d  o n  t h e  b a s is  o f  p rom ises o r  r e p re s e n ta t io n s  m a d e  b y  
on e  p a r t y  t o  th e  o th e r .  I n  p a rticu lar, w h erea s  e s t o p p e l  re la tes  t o  
rep resen ta tion s  o f  e x is t in g  fa c t ,  p rom issory  e s to p p e l m a y  c o v e r  a  ca se  
o f  rep resen ta tion s  c o n c e r n in g  th e  fu tu re , a n d  t o  th a t  e x te n t  is ca lle d  
in  a id  b y  th e  p la in t if f  in  reg a rd  to  th e  a lleg ed  re p re s e n ta t io n  th a t  th e  
G o v e rn m e n t in te n d e d  t o  b u y  h is stock s-2 H o w e v e r  th e  fa c t  s t ill rem ain s 
that e v e n  p r o m is s o r y  e s to p p e l, th ou gh  b y  n o  m ea n s  a n  e s to p p e l p r o p e r ly  
so -ca lled , op e ra te s  to  d e fe a t  a  cla im  in stitu ted  b y  th e  p r o m is o r  in  d isreg ard  
o f  su ch  p ro m ise  b u t  n o t  as  th e  basis o f  a n  a ff irm a tiv e  ca u se  o f  a c t io n . 
A lth o u g h  th e  lim its  o f  th is  n e w  d o c tr in e  are  n o t  c le a r , i t  w o u ld  a p p e a r  
th at it  ca n n o t b e  u se d  t o  c re a te  a n ew  cau se  o f  a c t io n  w h e re  n o n e  e x is te d  
b e fo re .3 I n  th e  w o r d s  o f  B u ck le y  J .4 “  T h e  d o c t r in e  m a y  a ffo r d  a
d e fe n ce  a g a in st th e  e n fo r c e m e n t  o f  o th e rw ise  e n fo r c e a b le  r i g h t s : i t  
ca n n o t cre a te  a  c a u se  o f  a c t io n  ; ”  a n d  as s h o w n  b y  th e  lea rn ed  e d ito r  
o f  th e  se co n d  e d it io n  o f  S p en cer  B o w e r 5 a  c lo s e  a n a ly s is  o f  a ll th e  
au th orities  lea d s t o  th is  sa m e  result.

A g a in , r e lia n ce  is  p la c e d  b y  th e  p la in tiff  u p o n  th e  p r in c ip le  th a t  fa ilu re  
to  r e p ly  t o  a  le t te r  o r  c o n tra d ic t  m ateria l a v e r m e n ts  th e re in , is t o  b e  
con s tru e d  a s  an  a d m is s io n  o f  th e correctn ess  o f  s u c h  a v e rm e n ts . T h e  
d ec is ion  g e n e ra lly  c i t e d  o n  th is p r in cip le  is th a t  in  Colombo Electric 
Tramways Co. v. Pereira.° A s  I  h a d  o c c a s io n  t o  p o in t  o u t  
in  Wickremasingke v. Devasagayam 1 th a t  d e c is io n  d o e s  n o t  g o  th e  len g th  
o f  sa y in g  th a t  fa i lu r e  t o  r e p ly  to  a business le t te r  p r o v e s  th e  tru th  o f  th e  
co n te n ts  o f  th e  le t te r  b u t  o n ly  th a t it  a lm ost a m o u n ts  t o  a n  a d m ission .

Colombo Electric Tramways v. Pereira p r o ce e d s  u p o n  th e  b a s is  o f  certa in  
o b ite r  d ic ta  e x p re s se d  b y  th e  ju d g es  in Wicdeman v. Walpole.8 T h ese  
d ic ta  m u st n o t  b e  ta k e n  to  m ea n  th a t in bu sin ess c o m m u n ic a t io n s  e v e r y  
fa ilure  to  c o n t r a d ic t  a sse r tio n s  am oun ts to  a n  a d m is s io n  o f  th e ir  tru th ,

1 at p. 12.
1 See Lylc-Mellor v. Lewis ct- Co. (Westminster) (19iG) 1 W.L.R 29.
‘  Halsbury, 3rd ed. vol. 1-5 p. 175; Combe u. Combe (1951) 2 K .B . 215; C.A; 

Pararajasekeram v. Vijayaratnam (19GS) 74 C.L.W. 45.
* Beesly v. Hailwood Estates Ltd. (1960) 2 All E.R. 314 at 324.
'  Turner's ed. pp. 346-7.
* (1913) 25 N. L. It. 193.
1 (1970) 74 N. L. It. SO.
* (1S91) 2 Q.B. 534.
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b u t  &b K a y  L .J .  ob se rv e d  th ere in , i t  d e p e n d s  u p o n  a v ie w  in ea ch  c a se  
o f  a l l  th e  p a rt icu la r  c ircu m sta n ces  u n d e r  w h ich  th e  letter  in  q u e st io n  
w a s  w r it te n . I n  an  a p p ro p r ia te  ca se  fa ilu re  to  re p ly  m a y  b e  s tro n g  
e v id e n c e  o f  an  a d m ission . T h e re  m a y  a t  th e  m o s t  b e  a  s tro n g  in fe re n ce  
r e su lt in g  fr o m  th e  fa ilu re  to  d e n y  th e  fa c t ,  th a t  a t  th e  co n fe re n ce  it  w a s  
u n d e r s t o o d  th a t  th e  p la in tiff  w o u ld , p e n d in g  n e g o tia tion s , h o ld  h is  
s t o c k s  a t  th e  d isp osa l o f  th e  C row n , b u t  th e re  is  n o  s c o p e  fo r  a n y  in fe re n ce  
f r o m  P 3 8  th a t  th e  C row n  w as a d m it t in g  th a t  it  h a d  co n tra cte d  t o  b u y  
t h e  p la in t i f f ’s s to ck s .

A n o t h e r  g ro u n d  o n  w h ich  th e  p la in t i f f ’s c la im  has been  ba sed  is th e  
p r in c ip le  o f  e s to p p e l arising  fr o m  s ile n ce  o r  in a c tio n . A ssu m in g  th a t  
in d u c e m e n t  a n d  a lte ra tio n  o f  p o s it io n  t o  th e  d e tr im e n t  o f  th e  rep resen tee  
h a v e  b e e n  esta b lish ed , still n o  e s to p p e l w o u ld  a p p e a r  t o  arise unless th e r e  
is  a  le g a l , 'a s  o p p o s e d  to  a m ora l d u t y ,  o n  th e  p a r t  o f  th e  re c ip ie n t  o f  th e  
le t te r , t o  r e p ly . I n  th e  w ord s o f  S p e n c e r  B o w e r 1 “  O n th e o th e r  h a n d , 
i t  is  f ir m ly  esta b lish ed  th a t  r e t ic e n c e  a n d  p a ss iv ity  in  re la tion  t o  m a tte rs  
w h ic h  g iv e  r ise  t o  n o  legal d u ty  t o  sp e a k  o r  a c t , w h eth er  ce n s u ra b le  
in foro conscienliat o r  n o t , is n o t  a  rep resen ta tion  o f  a n y th in g , 
a n d  a c c o r d in g ly  crea tes  n o  e s to p p e l a n y  m o r e  th a n  i t  is a c t io n a b le  ; a n d  
t h e  c o u r ts  h a v e  o n  th e  w h ole  s te a d ily  r e p e lle d  th e  in v ita tion s , a g a in  a n d  
a g a in  a d d re sse d  t o  th em , t o  p r o n o u n c e  th a t  s ilen ce  and  in a ction , in  th e  
a b s e n c e  o f  su ch  d u ty , is o th e r  th a n  ju s t if ia b le  in  la w , o r  su b je c ts  th e  p a r t y  
t o  a n y  lia b ility  o r  d isa b ility  w h a ts o e v e r  ”

T h e r e  a re  in d e e d  e x tre m e  in sta n ces  w h e re  th e  cou rts  h a r e  r e la x e d  
th is  r u le  a n d  h a v e  been  p re p a re d  t o  h o ld  th a t  a  d u t y  ex ists  in  la w  t o  
c o r r e c t  a  d e lu s io n  u n d er  w h ich  a  p a r t y  is la b ou rin g . I n  m y  v ie w  th e  
p r e s e n t  ca se  is  n o t  o n e  o f  th is  n a tu re . I t  m a y  p e rh a p s  b e  sa id  th a t  th e r e  
w a s  a  m o r a l d u t y  u p o n  th e C row n  t o  s t a t e  its  p o s it io n  on  th e  q u estion  
w h e t h e r  i t  e x p e c te d  th e  p la in tiff  to  h o l d h i s  s to ck s  fo r  th e  Government. 
T h is  is  fa r  fr o m  sa y in g  th a t  th e  fa ilu re  t o  d isa b u se  th e  p la in t if f ’s m in d  o f  
th is  b e l ie f  im p o se s  a legal o b lig a t io n  u p o n  th e  C row n  to  p u rch a se  th e  
p la in t i f f ’s  s to ck s . M oreov er  i t  is  n o t  d ifficu lt  t o  v isu alise  n u m e ro u s  
s itu a t io n s  in  w h ich  a  person  m a y  h o ld  h is  s to ck s  a t  th e  d isposa l o f  a n o th e r  
in  th e  e x p e c t a t io n  th a t  th e  la t te r  w o u ld  p u rch a se , w ith o u t  a  firm  
c o m m itm e n t  b y  th e  la tter  t o  d o  so .

A s  th e  lea rn ed  D is tr ic t  J u d g e  h as o b s e rv e d , a  b a n  o n  th e  e x p o r t  o f  
s c r a p  ir o n  d o e s  n o t  b y  it s e lf  m ea n  th a t  G o v e r n m e n t  w as u n d erta k in g  to  
ta k e  o v e r  th e  s to ck s  w h ich  w ere  in  th e  p ossess ion  o f  th e  p la in t if f  a n d  
o t h e r  p e rso n s . S u ch  a  resu lt c o u ld  n o t  b e  re a ch e d  in  th e  ab sen ce  o f  a  

d e fin ite  a g re e m e n t in  th a t  b eh a lf. N o  d o u b t ,  in  th e  sp ecia l c ircu m sta n ces  
o f  th e  ca se , th ere  w as n o th in g  e lse  th e  p la in t if f  c o u ld  h a v e  d o n e  w ith  h is  
s t o c k s  b u t  h o p e  th a t  G o v e rn m e n t w o u ld  a c q u ir e  th em , b u t  n e ith e r  th e  
in a b i l i t y  o f  th e  p la in tiff  t o  d is p o se  o f  h is  s t o c k s  in  a n y  o th e r  w a y  n o r  th e  
a n n o u n c e m e n t  b y  G o v ern m en t o f  a n  in te n t io n  to  p u rch a se  s to ck s  c a n  
im p o s e  c o n tr a c tu a l lia b ility  u p o n  th e  C ro w n .

tYEERAMAXTRY, J .—Rowlands v. Attorney General

1 Estoppel by Representation, 1st ed. p. G7.
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In  th e  r e s u lt  th e n , h o w e v e r  m u ch  o n e  s y m p a th is e s  w ith  th e  p la in tiff, 
a n d  w h ic h e v e r  w a y  o n e  v iew s  th e  series o f  le t te r s  p u t  in  e v id e n ce , a n d  in  
p a rt icu la r  th e  le t te r s  P 3 7  a n d  P 3S , it  is  im p o s s ib le  t o  sp e ll o u t  fr o m  th em  
a n y th in g  o f  t h e  n a tu r e  o f  a  p rom ise  b in d in g  o n  th e  G o v e r n m e n t .

I t  h a s  b e e n  s t r e n u o u s ly  su b m itted  b y  co u n se l f o r  th e  p la in t iff  th a t  the 
p la in t iff  h a s  a t  n o  p o in t  been  p ro v e d  to  h a v e  m a d e  fa lse  a llega tion s  an d  
th a t th e r e  h a s  b e e n  n o  d isb e lie f o f  th e  p la in t i f f  o n  a n y  m a tte r  b y  th e  
learn ed  T r ia l J u d g e . T h e re  has likew ise b e e n  n o  su g g e s t io n  u n d er  cross-, 
e x a m in a tio n  th a t  h o  w r o t e  fa lse  letters. W h ile  th is  is p e r fe c t ly  true, 
th e  fa c t  r e m a in s  th a t  th e  p la in tiff  has a p p a r e n t ly  v e r y  h o n e s tly  been  
u n d er  th e  im p re s s io n  th a t  G ov ern m en t w o u ld  p u r c h a s e  h is s to ck s  an d  
has h e ld  h is  s t o c k s  in  th is  be lie f, b u t h e  h a s  b e e n  u n d e r  th e  w ron g  b u t 
h on est im p re s s io n  th a t  th ere  w as a  leg a lly  b in d in g  p ro m is e  b y  G o v e rn m e n t 
w hereas t h a t  w a s n e v e r  th e  case. I t  m a y  b e  p e r t in e n t  t o  o b s e rv o  th a t  
th e p la in t if f  is  o n e  w h o  a p p ea rs  to  h a v e  a d v is e d  h im s e lf  o n  th e  law , m a d e  
his o w n  d r a ft s ,  c o n d u c t e d  his o w n  case  a n d  m a d e  su b m iss ion s  o n  lega l 
q u estion s  h im s e lf .  W h ile  in  d o in g  th is  h e  h a s  a c q u it te d  h im se lf w ith  
cre d it , i t  m a y  w e ll b e  th a t  th rou g h  h is  la y  v ie w  o f  th e  leg a l qu estion s  
in v o lv e d  h e  h o n e s t ly  b u t  w ro n g ly  c o n v in c e d  h im s e lf  th a t  th e  C row n  
w as u n d e r  a  b in d in g  leg a l o b lig a tion  to  a c q u ir e  Jus s t o c k  o f  scrap .

T h e se  o b s e r v a t io n s  su ffice  t o  d isp ose  o f  th e  p la in t i f f ’s first c o n te n t io n , 
th a t  th e re  w a s a  p r o m is e  o n  th e  p a rt  o f  th e  G o v e r n m e n t  t o  p u rch a se  h is 
s to ck s .

I  p a ss  n o w  t o  h is  s e co n d  co n te n t io n , n a m e ly  th a t  th e  G o v e rn m e n t 
u n d e r to o k  a n d  p r o m is e d  to  p a y  a  su m  o f  o n e  m ill io n  ru p ees  in  d isch arg e  
o f  th e  o b l ig a t io n  i t  h a d  a lrea d y  in cu rred . T h e  a rg u m e n t o f  n o v a t io n  
th u s a d v a n c e d  in v o lv e s  a lso  certa in  su b s id ia r y  q u e s t io n s  a m o n g  w h ich  
are  th e  a u th o r ity  o f  th e  M inister o f  F in a n c e  t o  m a k e  su ch  a  p rom ise  on  
b e h a lf  o f  t h e  G o v e r n m e n t , an d  th e  n e c e s s ity  in  a n y  e v e n t  fo r  th e  
a v a ila b ility  o f  fu n d s  t o  b a ck  su ch  a  p ro m ise  i f  m a d e . T h ese  su bs id iary  
m a tters  a r c  p e r t in e n t  a lso  t o  th e tlu'rd q u e s t io n  a r g u e d  b e fo re  us, n a m e ly  
th e a lle g e d  a g r e e m e n t  b3'  th e  C row n  n o t  to  p le a d  p rescr ip tion .

T h e  e v id e n c e  o n  w h ich  th e  p la in tiff re lies in  s u p p o r t  o f  his s e co n d  basis 
o f  a rg u m e n t , is  b r ie fly  as fo llow s .

5Ir. A la g iy a w a n n a , a  w itness fo r  th e  p la in t iff ,  h as s ta te d  th a t  th e  

| la in t iff  h a d  a s k e d  h im  fo r  his h e lp  as h e  h a d  t o  re ce iv e  a  large sura o f  
i lo n e y  fr o m  th e  G o v e rn m e n t . T h e  w itn ess , w h o  k n e w  tlie  P rim e  M in ister, 

u n d e r to o k  t o  s p e a k  t o  th e  la tter  a n d  o b t a in  w h a te v e r  h e lp  w as n ecessa ry  
fo r  th e  p la in t iff . H e  d e livered  a le tter  fr o m  th e  p la in t if f  to  th e  P rim e  

M in ister  w h o  a s k e d  h im  to  in terv iew  th e  M in is te r  o f  T ra d e . T h e  w itn ess 
a c c o r d in g ly  in te r v ie w e d  the M inister o f  T r a d e , w h o  ask ed  h im  to  a tte n d  

a s e c o n d  in te r v ie w . A t  th e  secon d  in te rv ie w  th e  P e rm a n e n t S e cre ta ry  
w as a lso  p re se n t a n d  s o  w as th e p la in tiff. I t  w a s  th e re  su ggested  th at 

th e  p la in t if f  sh o u ld  th e  P rim e  M in ister. T h e  P r im e  M in ister  g ra n te d
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a n  in te r v ie w  t o  th e  p la in t if f  a n d  ask ed  h im  to  see  M r. S ta n le y  d o  Z o y s a , 
th e  M in is te r  o f  F in a n ce . T h e  p la in tiff  to ld  h im  th a t  h e  k n ew  M r. S ta n le y  

' d e  Z o y s a  a n d  it  w a s n o t  n ecessa ry  fo r  h im  to  b e  g iv e n  an  in tr o d u c t io n  
t o  M r. S ta n le y  d e  Z o y s a . O n  a  la te r  o c ca s io n  th e  w itn ess  h a d  m e t  

, M r. S ta n le y  d e  Zoysa  w h o  h a d  t o ld  h im  th a t  h e w o u ld  co n s id e r  th e  m a tte r .

I t  w a s in  th ese  c ircu m sta n ce s  th a t  M r. S ta n le y  d e  Z o y s a  c a m e  t o  d ea l 
w ith  t h e  p la in t if f ’s file, a lth o u g h  h e  h a d  earlier  b e e n  u n w illin g  t o  d e a l 
w ith  i t  in  v ie w  o f  h is p r io r  p erson a l a c q u a in ta n ce  w ith  th e  p la in t if f  a n d  
h is  k n o w le d g e  o f  th is  p a rt icu la r  m a tter .

M r. d e  Z o y s a , w h o  g a v e  e v id e n ce , r e m e m b e re d  tw o  stages in  re g a rd  
to  th is  m a tte r . T h e  first w as w h en  he ask ed  h is  o ffic ia ls  t o  g o  into th is  
m a tte r  a n d  a rr iv e  a t  a  c o n c lu s io n  o n e  w a y  o r  th e  other as soon as p o s s ib le . 
T h e  se c o n d  w as w h en , in  co n se q u e n ce  o f  d e la y  in  c o m p ly in g  w ith  h is  
e a r lie r  in s tru ct io n s , h e  fe lt  th a t  so m e  k in d  o f  d ire c t io n  o r  c o n tr o l a t  
M in ister ia l lev e l w as n ecessa ry , a n d  in stru cted  h is  P a r lia m e n ta ry  S e c r e ta r y  
to  d e a l w ith  th e  p la in t if f ’s c la im . On h is  in s tru ct io n s  his P a r lia m e n ta ry  
S e c r e ta r y  d e a lt  w ith  it , a n d  h o  rem em b ers  h a v in g  b e e n  to ld  b y  h im  th a t  
h e  h a d  p ra c t ic a lly  c o n c lu d e d  in v e s tig a tio n s . T h e  -witness t h o u g h t  th a t  
th e  m a tte r  w as re a ch in g  fin a lity . T h e  resu lt d id  n o t  co n ce rn  h im  o n e  
w a y  o r  th e  o th e r  b u t  h e  w a n te d  th e  p la in t if f ’s c la im  d e c id e d  e x p e d it io u s ly  
a n d  fairly^.

A t  o n e  stage  th e  w itn ess  d ire c te d  th a t  i f  th e  t w o  p a rties, n am ely ', th e  
p la in t if f  a n d  th e  G o v e r n m e n t  to g e th e r  w ith  th e  A tto rn e y -G e n e ra l, c o u ld  
n o t  a r r iv e  a t  a n y  co n c lu s io n , th e  cla im  sh o u ld  b e  re ferred  to  a r b itr a t io n . 
H e  t o o k  th is  s tep  as a  m a tte r  o f  p r in c ip le  a n d  G o v e rn m e n t p o lic y .  I t  
w a s  in  th is  c o n t e x t  th a t  he g a v e  th e  p la in t if f  th e  le tte r  P 6 3  o f  2 9 th  A u g u s t  
195S , t o  w h ich  re fe re n ce  w ill be  m a d e  la ter , w h ich  s ta ted  th a t  G o v e r n m e n t  
sh o u ld  n o t  a n d  w o u ld  n o t  ta k e  th e  p ic a  o f  p re scr ip tio n .

A c c o r d in g  to  M r. d e  Z o y s a , h e  h a d  su g gested  a r b itra tio n  in  th e  e v e n t  
o f  th o  m a tter  n o t  b e in g  sa tis fa c to r ily  c o n c lu d e d  b e tw een  th e  p a rtie s . 
H o w e v e r ,  a c c o rd in g  to  th e  in fo rm a t io n  h e h ad , th ere  w a s n o th in g  t o  b e  
a r b itr a te d  on , fo r  h is  im p re ss io n  w as th a t  th e  qu estion  h ad  b een  a d ju s te d  
t o  th e  sa tis fa c t io n  o f  th e  p a rt ie s  a t th a t  s ta g e  an d  h e  be lieved  th e  fig u re  
a g re e d  u p o n  h a d  b e e n  m e n tio n e d  to  h im . T h is  fig u re  w as a b o u t  a  m illio n  
ru p ees .

T h a t  a  figure  a p p ro x im a tin g  a  m illion  ru p ees h a d  in deed  been  d iscu ssed  
w o u ld  a p p e a r  a lso  fr o m  a  le tte r  o f  May' 1960 (P 8 5  o f  3 0 th  M a y  I9 6 0 )  
w h ich  th e  p la in t iff  se n t  to  th e  T re a su ry . T h is  d o c u m e n t  sh o w s  th a t  th o  
p la in t if f  a t  a n y  ra te  g e n u in e ly  b e lie v e d  th a t  G o v e r n m e n t  w a s  w illin g  to  
p a y  h im  a  sum  a p p ro x im a t in g  th is  a m o u n t. T h is  d o c u m e n t  is a  d r a ft  
o f  th e  te rm s o f  a r b itr a t io n , as su ggested  b y  th e  p la in tiff, w h ere in  it  is 
r e c ite d  th a t  “ th e  G o v e r n m e n t  w as w illin g , in  e q u ity , t o  p a y  th e  p a r t y  
o f  th e  first p a rt  a b o u t  1 /3 r d  o f  th e  sa id  c la im  as rea son a b le  c o m p e n s a t io n .”  
T h e  p la in t if f ’s c la im  a t  th a t  s ta g e  b e in g  a  sum  o f  a b o u t  t w o  a n d  a  h a lf  
m illio n  ru pees , a th ir d  o f  th is  su m  w o u ld  b e  in  e x ce ss  o f  R s . S 0 0 ,00 0 .
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M r. d c  Z o y s a  h a d  s ta te d  in  his e v id e n c e  th a t  th e  fa c t  th a t  th e  p la in t if f  
w as a  p e rso n a l fr ie n d  o f  his h a s  n o t  a f fe c te d  h is  ju d g m e n t  in  th i3 m a tte r  
a n d  in  fa irn ess  t o  M r. d e  Z o y s a  I  s h o u ld  s t a t e  th a t  th ere  is notlu ’n g  in th o  
e v id e n c e  t o  in d ie a to  oth erw ise . Q u ite  e v id e n t ly  h e  fe lt  c o n v in ce d  t h a t  
th o  p la in t i f f  h a d  a n  eq u ita b le  c la im  a n d  h e  w a s  a n x io u s  to  d o  ju s t ic e  t o  
th e  p la in t i f f  as fa r  as  he co u ld .

T h e  p la in t if f  th u s asserts th a t  a t  th e  s t a g e  o f  n e g o t ia t io n s  h a d  w ith  

M r. d e  Z o y ’sa , th e  p re -ex is tin g  o b l ig a t io n  o f  th e  G o v e rn m e n t to w a r d s  
h im  b e c a m e  th e  s u b je c t  o f  a  n o v a t io n  b y  w h ic h  th e re  w as su b stitu ted  fo r  

th a t in d e te r m in a te  o b lig a tio n , a  n e w  o b l ig a t io n  t o  p a y  h im  a  su m  in  th o  

r e g io n  o f  R s .  1 ,0 00 ,00 0 .

N o w  i t  is  essen tia l t o  n o v a t io n  in  th e  fir s t  p la ce  th a t  th ere  sh o u ld  b e  
a p r e -e x is t in g  o b lig a t io n  fo r  w h ich  t h e  n e w  o b lig a t io n  is  su b s t itu te d . 
A s a lr e a d y  in d ica te d  su ch  p r io r  o b l ig a t io n  is  e n t ir e ly  a b sen t in  th e  p re se n t 

ca se .

F u r t h e r m o r e  th e  e v id en ce  th a t th e re  w a s  a  firm  p rom ise  to  p a y  a  s u m  
o f  o n e  m illio n  ru p ees  is a lto g e th e r  la c k in g  in  th a t  defin iteness w h ich  is  
n e ce s sa r y  t o  e stab lish  su ch  a c la im . N e it h e r  in  rega rd  to  qu a n tu m  n o r  
in  r e g a rd  t o  t im e  o f  p a y m en t n o r  in r e g a rd  t o  th e  m ak in g  o f  th e  p r o m is e  
i t s e l f  is  th e r e  th a t  d egree  o f  c e r ta in ty  w h ic h  is th e  m in im um  re q u is ite  
fo r  t h e  c r e a t io n  o f  a n  ob lig a tio n  w h ich  is  b in d in g  in  law .

Y e t  a n o th e r  o b je c t io n  is th a t  in  a n y  e v e n t  M r. d e  Z o j 's a  la ck e d  th e  
r e q u is ite  a u th o r ity  fo r  th is  p u rp o se . T h is  o b je c t io n  is p ertin en t a ls o  
t o  t h e  th ir d  su bm ission  b f  th e  a p p e lla n t , n a m e ly  th a t  th ere  w a s a n  
a g r e e m e n t  to  w a iv e  p rescrip tion , f o r  t h is  t o o  is sa id  to  be  a  c o n t r a c t  
e n te r e d  in to  b e tw een  th e p la in tiff  a n d  M r . d e  Z o y s a  o n  b e h a lf  o f  th e  
C r o w n . T h e  en su in g  d iscu ssion  th u s r e la te s  t o  b o t h  th e  secon d  a n d  th o  
th ir d  o f  th e  a p p e lla n t ’s su bm ission s.

N o w  it  is th e  con te n t io n  o f  th e  C r o w n  th a t  M r. d e  Zoysa th o u g h  a  
M in is te r  o f  S ta te , w as n o t  th e p r o p e r  a u t h o r i t y  fo r  m ak in g  co n tra cts  o f  a  
n a tu r e  su ch  as w o u ld  b in d  th e  C row n . I t  is th u s  argu ed  th a t  b o th  th o  
a lle g e d  c o n t r a c t  to  p a y  a  sum  a p p r o x im a t in g  a  m illion  rupees an d  th e  
a lle g e d  c o n t r a c t  to  w aive  th e  p ica  o f  p r e s c r ip t io n  are  in va lid  fo r  w o n t  o f  
a u th o r ity .  T h e  C row n  co n ten d s  fu r th e r  th a t  a  p erson  seek ing  to  b in d  th e  
C r o w n  b y  a  p rom ise  m a d e  on  its  b e h a l f  is  u n d e r  th e  bu rd en  o f  p r o v in g  
th a t  th e  p e rso n  m ak in g  th e  c o n t r a c t  h a d  th e  n ecessa r j’ a u th o r ity  t o  d o  

so.

T h e  p la in t if f ’s  co n te n tio n  on  th e  o th e r  h a n d  is th a t  fo r  th e  p u rp o s e  o f  
m a k in g  th e se  co n tra cts , th e  M in ister  is a n d  rep resen ts th e  G o v e r n m e n t  

o f  C e y lo n  an d  th a t  th e  a llo ca tion  o f  fu n c t io n s  an d  p ow ers a m o n g  th o  

M in iste rs  o f  th e  C row n  as co n ta in e d  in  th e  r e le v a n t  G azette  N o t if ica tio n s , 

a m o u n ts  t o  a  sp e c ific  d e leg a tion  to  th e  M in is te r  o f  F in a n ce  o f  a ll th e  p o w e r  

t o  s e t t le  th is  case .
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O ne o f  th e  c le a re s t  s ta te m e n ts  re la t in g  to  th e  e n fo r c e a b ility  o f  c o n tr a c ts  
a g a in st th e  C row n  is  t h a t  b y  E v a t t  J .  o f  th e  H ig h  C o u r t  o f  A u s tr a lia  in 
New South Wales v. Bardolph1. T h is  s ta tem en t w h ich  su m m a r ise d  th e  
la w  o n  th is  m a tte r  in  te r m s  a c c e p te d  th erea fte r  e v e n  in  E n g la n d  as o n e  
o f  th e  m o s t  a u th o r ita t iv e  e x p o s it io n s  o f  th e  su b je c t , s ta tes  in  th e
a b sen ce  o f  so m e  c o n tr o ll in g  p r o v is io n , c o n tra cts  are  e n fo r c e a b le  a g a in s t  
th e  C row n  i f  (a) th e  c o n t r a c t  is  e n te re d  in to  in  th e  o r d in a r y  o r  n e ce s sa ry  
co u rse  o f  G o v e r n m e n t  a d m in istra tio n , (b) it  is a u th o r ise d  b y  th e  
resp on sib le  M in isters o f  th e  C row n , a n d  (c) th e  p a y m e n ts  w h ic h  th e  
c o n tr a c to r  is se ek in g  t o  r e co v e r  a re  co v e re d  b y  o r  r e fe ra b le  t o  a 
p a rlia m en ta ry  g ra n t  fo r  th e  class o f  s e r v ice  t o  w h ich  th e  c o n t r a c t  re la te s . ”  
H o w e v e r , E v a t t  J .  fu r th e r  w e n t  o n  t o  s ta te  reg a rd in g  c lass  (c ), “  I n  m y  
o p in io n , m o re o v e r , th e  fa ilu re  o f  th e  p la in t iff  t o  p r o v e  (c) d o e s  n o t  a ffe c t  
th e  v a lid ity  o f  th e  c o n t r a c t  in  th e  sen se th a t  th e  C row n  is  r e g a rd e d  as 
s tr ip p e d  o f  its  a u th o r ity  o r  c a p a c ity  to  en ter  in to  a  c o n t r a c t . . .  T h e  
e n fo rce m e n t o f  su ch  c o n tr a c ts  is t o  b e  d istin gu ish ed  fr o m  th e ir  in h e re n t 
v a lid ity . ”

T h is  s ta te m e n t m a k e s  i t  c lear  in  th e  first p la ce  th a t  th e r e  a r e  tw o  ■ 
sep a ra te  q u e st io n s— e n fo rc e a b ility  a n d  v a lid ity — th a t  n eed  c o n s id e r a t io n  
in  rega rd  to  th e se  c o n tra c ts .

W ith  a  v ie w  t o  d e te rm in in g  q u estion s  o f  e n fo rce a b ility  a n d  v a lid ity , 

th e  m o s t  c o n v e n ie n t  a p p r o a c h  w o u ld  b e  to  v ie w  th e  p r o b le m  b e fo r e  us 
in  th e  lig h t  o f  th e  th r e e  req u is ite s  se t  o u t  b y  E v a t t  J .

I n  re g a rd  to  th e  firs t  o f  th ese , i t  seem s c lear  e n o u g h  th e  p r e s e n t  ca se  
is  n o t  o n e  w h ere  th e  a lle g e d  c o n t r a c t  w a s en tered  in to  in  t h e  “  o r d in a r y  
o r  n ecessary  co u rse  o f  G o v e r n m e n t  a d m in istra tion  T h e  typ e  o f 
c o n t r a c t  en tered  in to  in  New South Wales v. Bardolph m a y  b e  c ite d  as an  
illu s tra tion  o f  su ch  a  c o n tr a c t . T h e  c o n tra c t  u n d er  e x a m in a t io n  in  
th a t  case w as o n e  f o r  th e  in se rtio n  o f  g o v e rn m e n t a d v e r tis e m e n ts  in  th e  
r e sp o n d e n t ’s n ew sp a p er . E v a t t  J .  o b s e r v e d 2 th a t  “  T h e  in se r tio n  o f  
a d v ertisem en ts  fo r  G o v e r n m e n t  tra d in g  con cern s su ch  a s  th e  T o u r is t  
B u rea u , a n d  a lso  f o r  o r d in a r y  a d m in is tra tio n  p u rp oses , w a s  essen tia l t o  
t h e  p ro p e r  fu n c t io n in g  o f  th e  G o v e r n m e n t  o f  th e  S ta te  o f  N e w  S o u th  

W a les . ”  T h e  .c o n tr a c t  w e  are  h ere  co n ce rn e d  w ith  is  o f  a  c a te g o r y  

a lto g e th e r  im p o ss ib le  t o  b r in g  w ith in  th e  a m b it  o f  su ch  p h ra se o lo g y .

T h e  secon d  re q u ire m e n t , t h a t  i t  s h o u ld  b e  au th or ised  b y  th e  re sp o n s ib le  
M in isters o f  th e  C row n  ca lls  f o r  a  co n s id e ra tio n  o f  M r. S ta n le y  d e  Z o y s a ’s 

a u th o r ity  as  M in iste r  o f  F in a n c e  t o  a u th or ise  c o n tra c ts  o f  th is  n a tu ro .

A r t ic le  4 6  (4 ) o f  th e  C e y lo n  C o n st itu tio n  (O rd e r -in -C o u n c il)  p r o v id e s  
th a t  each  M in ister  o th e r  th a n  th e  P r im e  M in ister sh a ll b e  c h a r g e d  w ith  
th e  a d m in istra tion  o f  su ch  s u b je c t s  a n d  fu n ction s  as m a y  b e  a ss ig n e d  to  

h im  b y  th e  P r im e  M in ister . T h e  A ss ig n m en t o f  M in is te rs ’  F u n c t io n s

i [1934) 52 C. L. R. 455 at 474-5. 8 Ibid, p . 462.
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(C o n se q u e n tia l P ro v is io n s  A c t )  N o . 2 9  o f  1953 p ro v id e s  th a t  th e  P r im e  
M in iste r  m a y  b y  O rd e r  p u b lis h e d  in  t h e  G a z e tte  m a k e  su ch  in c id e n ta l, 
c o n s e q u e n t ia l a n d  s u p p le m e n ta l p r o v is io n s  as m a y  be n e ce s s a r y  o r  
e x p e d ie n t  f o r  g iv in g  fu l l  e f fe c t  t o  a n y  a ss ig n m e n t o f  s u b je c t s  a n d  
fu n c t io n s .

I n  th is  case , G a ze tte  N o t if ic a t io n s  m a d e  b y  v irtu e  o f  th is  p r o v is io n  
h a v e  been  p ro d u ce d , in d ic a t in g  th e  fu n c t io n s  o f  th e  M in istry  o f  F in a n c e .  
A c c o r d in g  to  th ese  d o c u m e n ts , P 1 5 3  a n d  P J 5 4 , th e  p re v io u s  a s s ig n m e n ts  
m a d e  b y  th e  P rim o  M in ister  h a v e  b e e n  ca n ce lle d  a n d  th e  M in is te r  o f  
F in a n c e  is assign ed , in te r  a lia , th e  fo l lo w in g  s u b je c ts  : C o n tr o l o f  a n d  
sa n c tio n s  fo r  e x p e n d itu ie , in c lu d in g  re fu n d s  fro m  reven ues, ir re g u la r it ie s , 
losses , w rite  ofTs, w a iv e rs  a n d  s u r c h a r g e s ; p u rch a se  o f  s to re s  a n d  
e q u ip m e n t , including p r o c e d u r e  relating to  req u is ition s , in d en ts , te n d e r s  
a n d  c o n t r a c t s ; a n d  ex gratia p a y m e n ts  t o  p r iv a te  parties.

T h o  a p p e lla n t su b m its  th a t  th is  a ss ig n m e n t o f  fu n c tio n s  is  su ffic ie n t  
t o  c o v e r  a d ec is ion  b y  th e  M in is te r  t o  p a y  a  sum  o f  B s . 1 ,0 0 0 ,0 0 0  in  
se t t le m e n t  o f  a c o n tr a c t  as w e ll as a  d e c is io n  to  w a iv e  p r e s c r ip t io n  o f  a 
c o n tr a c t .

I t  seem s c lear  th a t  c o n tr a c ts  o f  th is  n a tu re  d o  n o t  fa ll w ith in  th e  s u b je c t s  
so  a ss ig n ed  t o  th e  M in ister  o f  F in a n c e . T h is  is n o t  a m a tte r  o f  *' c o n t r o l  
o f  e x p e n d itu re  ”  n o r  is i t  a  s a n c t io n  o f  ex p e n d itu re  in cu rred  o r  t o  b e  
in cu rre d  b y  som e  o th e r  a u th o r ity .  T h e se  a r c  th e  co n tro llin g  w o r d s  
g o v e r n in g  th e  n e x t  item s f r o m  " r e f u n d s ”  t o  “ su rch arges ” , in c lu d in g  
th e  w o rd  “  w a iv ers  ” . T h e  n e x t  c a te g o r y  is p u rch ase  o f  s to re s  a n d  
e q u ip m e n t . T h is  is n o t  a  ca se  o f  p u rc h a s e  o f  sto res  o r  e q u ip m e n t , a n d  
s in c e  th ese  w o rd s  g o v e r n  th e  o th e r  ca te g o r ie s  fr o m  “  r e q u is it io n s  ”  t o  
“  c o n tra c ts  “  th ere  is a g a in  n o  a p p lic a b il it y  o f  an y  o f  th ese  ite m s  t o  th e  
p re se n t case. A s  reg a rd s  "  ex gratia co m p e n sa tio n  to  p r iv a te  p a r t ie s  ”  
it  is p a te n t ly  clear as w ill p r e s e n t ly  b e  se e n , th a t  a t th e  v e r y  m in im u m  a 
p rom ise  b y  a  C abin et M in iste r  t o  m a k e  a n  ex gratia p a y m en t o f  th e  o r d e r  
o f  a  m illion  rupees re q u ire s  th e  a p p r o v a l  o f  P a rlia m en t o r  a t  t h e  v e r y  
lea st o f  th e  C abin et.

F u rth e rm o re  th e la ck  o f  ser iou sn ess  o f  th e  p rom ise  m a d e  ca n  b e  g a th e r e d  
fro m  th e  co n d u c t  o f  th e  M in iste r  h im se lf. H e  has ta k en  n o  s te p s  to  s e e k  
C a b in e t a p p ro v a l o r  t o  g o  b e fo r e  t h e  H o u s e  and  ob ta in  it s  a p p r o v a l  t o  
th is  la rg o  a n d  u nusual ite m  o f  e x p e n d itu re .

I t  is t o  b e  n o te d  a lso  th a t  th is  p a rt icu la r  tra n sa ction  d oes n o t  fa l l  w ith in  
th o  d a y  to  d a y  a d m in is tra tio n  o f  th e  d ep a rtm en ts  w o rk in g  u n d e r  th e  
M in ister  b u t  is o n e  o f  a  n a tu r o  s o  u nu su al th a t q u ite  a p a r t  fr o m  th e  
m a g n itu d e  o f  th e  p a y m e n t  in v o lv e d , it  is c lea r  th a t  th e  M in is te r  w a s  
u n d e r  a d u ty  to  seek  C a b in et a u th o r ity .  M o re o v e r  th e  p r o p o se d  p a y m e n t  
in v o lv e d  a  q u estion  o f  p r in c ip le , n a m e ly  w h eth er  G o v e r n m e n t  w a s  
a c c e p t in g  lia b ility  t o  c o m p e n s a te  th o se  w h o  co u ld  u o t d is p o se  o f  th e ir  
s to ck s  ow in g  to  th e  e m b a r g o  o n  e x p o r t s . T h e  financia l im p lic a t io n s  o f '  
su ch  a  d ec is ion  w ere in  n o  w a y  lim ite d  to  th e im m ed ia te  ca se  o f  th e  
p la in tiff.
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T h e  p r in c ip le  o f  seek in g  P a r lia m e n ta ry  a p p r o v a l  fo r  im p o r ta n t  d ecis ion s  
a n d  fo r  th o s e  in v o lv in g  la rge  su m s o f  e x p e n d itu r e  seem s v e i l  e sta b lish ed . 
As  w ill b e  s e e n  p r e s e n t ly  th e  e x p e n d itu re  in v o lv e d  d id  n o t c o m e  w ith in  
th e  e s t im a te s  a p p r o v e d  b y  P arliam ent-. T h is  w a s  th u s  a  n e w  k in d  o f  
e x p e n d itu r e  w h ich  P a r lia m e n t had  n o t  c o n te m p la te d .

J e n n in g s  w h ile  e x a m in in g  th e  p o w e rs  o f  t h e  T re a su ry  o v e r  F in a n ce  
has n o t e d  th a t  “  P ro p o sa ls  w h ich  in v o lv e  su b s ta n tia l in creases  in 
e x p e n d itu re , im m e d ia te ly  o r  co n t in g e n tly , a r e  o b v io u s ly  o f  su ch  an  o rd e r  
o f  m a g n itu d e  th a t  th e y  requ ire  C a b in e t s a n c t io n 1 ” . H e  n o te s  a lso  th a t  
“ T h e  T r e a s u r y  w o u ld  n o t  b e  p re p a re d  to  a l lo w  a n  o ld  su b -h e a d  t o  b e  
e x c e e d e d  o r  a  n e w  su b -h e a d  to  be  o p e n e d  i f  t h e y  th o u g h t  th e  ex p en d itu re  
in  q u e s t io n  e ith e r  fr o m  its  a m o u n t o r  fr o m  its  n a tu re  w as su ch  th a t  
P a r lia m e n t o u g h t  t o  h a v e  co g n iz a n ce  o f  i t  b e fo r e  i t  w as sp en t. ” 2 In  
th e  p r e s e n t  case  th e se  tests o f  a m o u n t  a n d  n a tu r e  p o in t  v e ry  s tro n g ly  to  
th e  n e e d  f o r  P a r lia m e n ta ry  c o g n iz a n c e  o f  t h e  p r o p o se d  e x p e n d itu re . 
T h e  su m  w a s  la rg e  en ou g h  a n d  th e  c irc u m sta n ce s  in  w h ich  th e  T rea su ry  
w as a lle g e d ly  b e in g  c o m m itte d  to  p a y  th is  su m  n o t  leg a lly  d u e , w e re  s o  
a lto g e th e r  u n u su a l, that, o n e  ca n  h a v e  l it t le  h e s ita tio n  in  c o n c lu d in g  th a t 
P a r lia m e n ta ry  a u th o r isa tio n  w as re q u ire d .

O n  th is  p o in t  th e  e v id e n ce  o f  M r. d e  Z o y s a  is  sp e c ifica lly  t o  th e  e ffe ct  
th a t  h e  h a d  n o t  c o n s u lte d  th e  C a b in e t a b o u t  th is  m a tte r . H e  ex p ressed  
th o  v ie w  th a t  th is  w a s  a  c la im  a g a in st G o v e r n m e n t  a n d  w o u ld  b e  a  m a tter  
fo r  th e  M in is te r  o f  F in a n ce  in  c o n s u lta t io n  w ith  th e  o th e r  d ep a rtm en ts  
c o n c e rn e d .

A ll  th is  w o u ld  sh o w  th en  th a t  th e  r e q u ire m e n t  o f  a u th o r isa tio n  b y  th e 
re s p o n s ib le  M in iste rs  o f  th e  C row n , th e  s e c o n d  re q u ire m e n t s t ip u la ted  
b y  E v a t t  J .  is n o t  p re se n t in rega rd  t o  th e  c o n t r a c t  a lleg ed  b y  th e  p la in tiff, 
f o r  th e  re s p o n s ib le  M in isters o f  th e  C ro w n  in  r e la t io n  to  a  c o n t r a c t  o f  
th is  n a tu r e  -w ould a p p ea r  to  b e  th e  C a b in e t  as  a  w h o le  a n d  n o t  a single 
M in iste r  a c t in g  o n  Ju's ow n  resp o n s ib ilit j '.

T h e  th ir d  o f  th e  h ea d s  sp ecified  b y  E v a t t  J .  n o w  ca lls  fo r  m o re  d e ta iled  

co n s id e r a t io n .

P a r lia m e n ta ry  c o n tro l o f  fin an ce is  o n e  o f  th e  im p o r ta n t  p r in cip les  o f  
o u r  C o n s t itu t io n  a n d  h as been  a  te n e t  o f  E n g b s h  co n s titu tio n a l la w  a t 
a n y  r a te  s in ce  t h e  R e v o lu t io n  o f  16S8. N o  M in iste r  o f  th e  C row n  has 
a u t h o r it y  in  h is  o w n  r ig h t  t o  c o m m it  th e  p u b lic  rev en u e  t o  a  sum  
n o t  c o v e r e d  o r  c o n te m p la te d  b y  a n  e x is t in g  v o t e .

A r t ic le  6 7  o f  th e  C ey lon  C o n stitu tio n  (O rd e r -in -C o u n c il)  p r o v id e s  th a t 
n o  su m  sh a ll b e  w ith d ra w n  fr o m  th e  c o n s o lid a te d  fu n d  e x c e p t  u n d er  
th e  a u t h o r it y  o f  a  w arra n t u nder th e  h a n d  o f  th e  M in ister o f  F in a n c e ’, *

* Cabinet Government, 3rd id. p. 152.
1 Ibid-p. 157 citing the Epitome oj the Reports from R elect Committees 0f 

Public Accounts. ' ■
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a n d  su b -s e ct io n  (2 ) g o e s  o n  t o  p r o v id e  th a t  n o  s u c h  w a r r a n t  8hall b o  
issued un less th e  su m  h a s , b y  reso lu tion  o f  th e  H o u s e  o f  R e p r e s e n ta t iv e s  
o r  by  a n y  law , b e e n  g r a n t e d  fo r  a sp ecific  p u b lic  s e r v ic e  f o r  th e  fin a n cia l 
y e a r  d u rin g  w h ich  th e  w ith d ra w a l is to  ta k e  p la c e  o r  is  o th e r w is e  la w fu lly  
ch a rg ed  o n  th e  c o n s o lid a te d  fu n d . T h e  d e c is io n , th e r e fo r e , a s  t o  w h eth er  
a  sum  n o t  p r o v id e d  f o r  in  th e  estim ates is t o  b e  w ith d r a w n  fr o m  th e  
con so lid a ted  fu n d  fo r  p a y m e n t  o f  sucji a c la im , is n o t  a  d e c is io n  w h ich  
th e  M inister o f  F in a n c e  c o u ld  m ak e o n  h is  o w n  in it ia t iv e , b u t  req u ires  
th e  con sen t o f  th e  H o u s e  o f  R ep resen ta tives . I n  t h is  c a se  th e  p r o p o s e d  
se ttlem en t o r  w a iv e r  r e la t e d  to  su m s o f  m o n e y  r u n n in g  t o  s e v e ra l lakhs 
o f  rupees, a n d  it  c a n  s c a r c e ly  b e  con ten d ed  th a t  a n y  M in is te r  o f  th e  C row n  
c a n  by  reason  o f  h is  o w n  d e c is io n  o n  th e  m a tte r , c h a r g e  th e  p u b l ic  fu n d s  
w ith  a n  e x p e n d itu re  o f  th is  m a gn itu d e  w h ich  h a s  n o t  b e e n  a u th or ised  
b y  P arliam en t.

T h e  estim a tes  o f  t h e  G o v e r n m e n t  o f  C e y lo n  f o r  s o m e  y e a r s  h a v e  b een  
p r o d u ce d  in  e v id e n ce . T h e  earlier estim a tes f o r  1 9 4 7 -4 S  ( P I 51 ) a n d  fo r  
1 9 4 8 -4 9  (P 1 5 2 ) s h o w  o n ly  a  n om in a l sum  o f  R s .  1 0 0  as  a  to k e n  v o t e  fo r  
th o  running  e x p e n s e s  o f  a  stee l ro llin g  fa c to r y ,  a n d  a  su m  o f  R s .  5 0 ,000  
fo r  the e s ta b lis h m e n t o f  a  stee l fa c to ry . S o  a lso  d o  P 1 5 0  f o r  1949 -50 , 
P I 4 7  fo r  1 9 5 0 -5 1 , P 1 4 8  f o r  19 5 1 -5 2  an d  P I 4 9  f o r  1 9 5 2 -5 3 . P 1 4 3  fo r  
1 9 5 8 -5 9  sh o w s a n  e s t im a te d  exp en d itu re  u p  to  S e p te m b e r  30 , 1959, o f  
R s .  1 ,600 ,000  o n  a c c o u n t  o f  p re lim in ary  e x p e n d itu r e  a n d  c o n tr ib u t io n  
t o  in itial ca p ita l o f  t h e  co rp o ra t io n  fo r  th e  stee l r o llin g  p r o je c t .  T h e  
p ro v is io n  fo r  th e  y e a r  1 9 5 9 -6 0  (P 144) sh o w s a n  e s t im a te d  e x p e n d itu re  
u p  to S e p te m b e r  30 , 19 59  o f  R s . 1 ,600,000. S o  a ls o  th e  e s t im a te s  fo r  
19 60 -61  (P 1 4 5 ) a n d  f o r  1 9 6 2 -6 3  (P 146) sh o w  p r o v is io n s  f o r  e x p e n d itu re  
u n d er s im ilar  h e a d s . Nowhere has th ere b e e n  a  v o t e  b y  P a r lia m e n t  fo r  
th e  pu rch ase o f  s te e l s c r a p .

W h en  th e  to k e n  v o t e  in  earlier y ears p r o v id e d  a  su m  o f  R s .  100  aa 
“  running e x p e n s e s  ”  f o r  a  steel fa c to r y , w h ic h  h a d  n o t  3-e t  b een  
con stru cted , it  w o u ld  b e  a  stra in in g  o f  lan gu a ge  t o  s a y  t h a t  th e  a cq u is itio n  
o f  m illions o f  r u p e e s  w o r th  o f  raw  m a teria ls  in  c o n t e m p la t io n  o f  th o  
fu tu re  co m m e n c e m e n t  o f  th e  fa c to ry , com es w ith in  t h a t  h e a d . M o re o v e r , 
b y  th e tim e  th e  a l le g e d  p ro m ise  w as g iv e n  in  th e  y e a r  1958, th is  tok en  
v o te  h ad  a p p a r e n t ly  la p se d . I t  is in deed  tru e  t h a t  u n d e r  th e  a u th o r ity  
o f  a tok en  v o t e  th e re  h a d  b een  a p ractice  w ith  re g a rd  t o  a d v a n c e  a cco u n ts  
t o  sp en d  la rg e  su m s  o f  m o n e y 1. Such  a p r a c t ic e  h o w e v e r ,  i f  i t  e x is ted  
w a s an  illega l o n e  e v e n  fr o m  th e  T reasu ry  p o in t  o f  v ie w , as  is b o r n e  ou t 
b y  th e e v id e n ce  o f  th e  w rite r  o f  th e  w ork  ju s t  r e fe r r e d  to ,  w h o , g iv in g  
e v id en ce  as a T r e a s u r y  e x p e r t  be fore  th e  P u b lic  A c c o u n t s  C o m m itte e  

o n  A u g u st 18, 1961 , s ta te d  th a t th e  p r a c t ic e  o f  e x c e e d in g  th e  a d v a n ce  
a c c o u n t  lim its  w a s  ille g a l a n d  th at th e  A t to r n e y -G e n e r a l  h a d  ad v ised  

th a t  a tw o  th ird s  m a jo r i t y  o f  P arliam en t w as n e ce s sa r y  t o  leg a lise  such  a 

p ractice .*

1 Vide C. Palasinyham, Parliamentary Control of Finance, p. 30.
s Vide Balasinyham, ibid, Appendix I, p . 56.



A g a in  th e  p r o v is io n  o f  su ch  su m s as R s . 1 ,6 0 0 ,0 0 0  couJd n o t  c o r e r  th e  
p u rc h a s e  o f  ra w  m a te r ia ls  fo r  th e  fa c to r y ,  b u t  w a s fo r  p re lim in a ry  
e x p e n d itu r e  fo r  th e  fa c to r y  a n d  a  c o n tr ib u t io n  to w a rd s  th e  in itia l ca p ita l 
o f  i he C o r p o r a t io n . T h e  gen era l p r in cip le  seem s t o  be  c lea r  th a t  a lth o u g h  
d e ta ils  o f  e x p e n d itu re  m a y  n o t  b e  sp ecified  in  a  v o te , a n d  to  th a t  e x te n t  
th e  E x e c u t iv e  m a y  sp e n d  su ch  sum  a t  d is cre tio n , still su ch  e x p e n d itu re  
m u s t  b e  re s tr ic te d  t o  “  th e  fo u r  corn ers  o f  th e  v o t e  . C o n se q u e n tly  i f  
in  th is  ca se  th e  M in ister  p ro m ise d  o n  b e h a lf  o f  th e  C row n  to  p a y  su ch  a 
su m  or t o  w a iv e  p re scr ip tio n  rega rd in g  su ch  a  c la im , it  w as illega l fo r  the 
M m iste r  to  c o m m it  th e  p u b lic  reven u e  t o  th is  e x p e n d itu re , e v e n  i f  th ere  
h a d  b e e n  a  to k e n  v o t e  d u rin g  th e  re le v a n t p e r io d .

I t  h a s  been  s u b m itte d  as a  fu rth er  a rg u m e n t a g a in st th e  v a lid ity  o f  
su ch  a  c o n t r a c t  th a t  i t  w o u ld  a p p ea r  t o  b e  a  se ttle d  p r in c ip le  th a t  a  
g o v e r n m e n t  c o n t r a c t  in v o lv in g  th e  p a y m e n t  o f  m o n e y  b y  th e  C row n  

r e q u ire s  an  e x p ress  a p p ro p r ia t io n  b y  P a r lia m e n t o f  fu n d s  fo r  th e  p u rp o se s  
o f  th e  c o n tr a c t . A t  o n e  t im e  th ere  w as a m p le  a u th o r ity  in  s u p p o r t  o f  
su ch  a  p r o p o s it io n , fo r  i t  w as e a rn e d  b y  all th e  te x t  b o o k s , w ith  a  v a r ie ty  
o f  re a so n s  a d d u c e d  in su p p o r t . T h u s  P r o fe sso r  W a d e 1 2 3 a n d  H a ls b u r y  s 
b a se d  th e  p r in c ip le  o n  th e  im p lied  c o n d it io n  th a t  th e  o b l ig a t io n  is 
dependent on th e  s u p p ly  o f  fu n d s  b y  P a r l ia m e n t ;  K e ir  a n d  L a w s c n , on  
th e  in c a p a c ity  o f  th e  C row n  to  c o n tr a c t  w ith o u t  P a r lia m e n ta ry  a p p r o v a l4 
a n d  B e rr ie d a le  K e ith , o n  rea son s o f  p u b lic  p o l i c y  5. T h e re  is  a u th o r ity  . 
t o  th e  sa m e e ffe c t  in  A n s o n  6.

D e s p ite  th is  a p p a r e n t ly  u n a n im ou s  v ie w  w h ich  p re v a ile d  so m e  y ea rs  

a g o ,  i t  w o u ld  a p p e a r  th a t  in  re ce n t tim es c o n s id e r a b le  d o u b t  lia s  been  

c a s t  o n  i t 7 *. T h e  p r in c ip le , th o u g h t  to  b e  b a sed  o n  th e  d ec is ion  o f  S h ee  

J .  in  Churchward v. R .s, w as ser iou s ly  d o u b t e d  b y  th e  H ig h  Court o f  
A u stra lia  in  New South Wales v. Bardolph 9 a 1 re a d }' re fe rred  t o .  T h e  

m o r e  r e ce n t  te x t  w rite rs  seem  ag reed  in  d o u b t in g  th e  p r in c ip le . T h u s  

G a r n e r 10 11 co n s id e rs  it  “  d o u b t fu l w h eth er  su ch  a n  artificia l p r in c ip le  w o u ld  

b e  a c c e p te d  b y  th e  c o u r ts  t o d a y  u n less a te r m  to  th a t  e f fe c t  c o u ld  bo  

r e a d  in to  th e  c o n t r a c t  in  th e  p a rt icu la r  c a se ”  a n d  .M itch e ll11 is t o  th e  sa m e 

e f fe c t .  T h e  th ird  e d it io n  of  H a lsb u ry  lik ew ise  d ep a rts  from th e  v iew  

e x p re s s e d  in th e  se co n d  e d it io n  a n d  sta tes  t h a t : “  T h e  c o n s id e re d  o p in io n  

o f  a  pow  er fu l c o u r t  ”  in  New South, Wales v. Bardolph sh o u ld  p rev a il

1 Dtirrcll, I'arliamentary Grants, cols. 291-7.
* Appendix to Dicey; The Law oj the Constitution, 9th cd., p. 52S.
3 2nd ed. Vol. VI, p. 4SS.
* Cases in Constitutional Law, 3rd ed., p. 220.
* The Constitutional Law oj the British Dominions, p. 3S7.
• Law and Customs oj the Constitution, 4th cd., Vol. 11, part I I ,  p. ISi.
7 jMitchell, The Contracts oj Public Authorities, pp. 71-2.
• (1S05) L. R. 1 Q. B. 173 at 209.
• (1931) 52 Com. L. B. 455.

,a Administrative Law, pp. 21S-9.
11 The Contracts oj Public Authorities,
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a g a in st th e  c o n t r a r y  v ie w 1. S tre e t  lik ew ise  * 6tates t h a t  i t  is  p la in  th a t 

Churchward's case a p p e a r s  t o  h a v e  b e e n  m isu n d e r s to o d  a n d  th a t  “ t he 

o th e r  a u th o r it ie s  a lle g e d  t o  ‘ c o n firm  th e  d e c is io n  ’ in  Churchward v. R. 
a re  e q u a lly  f l im s y  p r o p s  f o r  th e  s ta te m e n ts  o f  la w  e x p re s se d  in  th e  te x t  

b o o k s . ”  1 * 3

V is c o u n t  H a ld a n e  in  Commonwealth of Australia v. Kidman, w hen  
con s id er in g  a n  a p p lic a t io n  fo r  lea v e  t o  a p p e a l t o  th e  P r iv y  C ou n cil 
o b s e rv e d  4 th a t  th e  G o v e rn o r -G e n e ra l c o n tra ct in g  o n  b e h a l f  o f  th e  C row n 
“  w as p re su m e d  o n ly  t o  b in d  th e  fu n d s  w h ich  m ig h t  o r  m ig h t  n o t  be  
a p p ro p r ia te d  b y  P a r lia m e n t  to  an sw er th e  co n tra c t , a n d  i f  th e y  w ere  n ot, 
th a t  d id  n o t  m a k e  th e  c o n tr a c t  n u ll a n d  u ltra  v ire s  ; i t  m a d e  it  
n o t  e n fo rc e a b le  b e c a u s e  th e r e  w a s n o  res a g a in st w h ich  t o  e n fo r c e  it . ”

T h ese  co n s id e r a t io n s  su ffice  t o  sh ow  th a t  th e  la ck  o f  n e ce ssa ry  fu n d s 

d o e s  n o t  m a k e  t h e  c o n t r a c t  in v a lid  as th e  C row n  h a s su g g e s te d , bu t, as 

in d ica te d  in  N e w . South- Wales v. Bardolpk, th a t  t h e  q u e st io n  o f  
e n fo r c e a b ility  is a n o th e r  m a tte r , a n d  th a t  th e  la ck  o f  fu n d s , as in  th is  

case , w o u ld  a p p e a r  t o  p o in t  t o  u n e n fo rc ca b ility  ra th e r  th a n  in v a lid ity .

N o t  o n e  o f  th e  th r e e  te s ts  fo rm u la te d  b y  E v a t t  J . ,  w e  see th en , is 
satisfied  in  th e  p r e se n t  case . T h e  la ck  o f  th e  fir s t  tw o  requ irem en ts  
w ou ld  in  a n y  e v e n t  m a k e  th e  c o n tr a c t  in v a lid  w h ile  th e  la ck  o f  th e  th ird  

w ou ld  m a k e  it  u n e n fo rc e a b le .

F o r  a ll th ese  rea son s  I  c o n c lu d e  th a t  th e  c o n tr a c t  o n  w h ich  th e  p la in tiff  
re lics is in v a lid  a n d  th a t  e v en  i f  th ere  h a d  b een  a  v a lid  c o n t r a c t ,  it  w ou ld  

b e  u n e n fo rce a b le  a g a in s t  th e  C row n .

I t  is p e r t in e n t a lso  t o  m a k e  a  few  fu r th e r  o b s e rv a t io n s  re la tin g  to  th e  
m an n er in  w h ich  th is  a lle g e d  c o n tr a c t  w as e n tered  in to . T h e  a llo ca tio n  
o f  fu n ctio n s  a m o n g  th e  M in isters m eans o rd in a r ily  th a t  th e  M in ister  is 
th e  a u th o r ity  v e s te d  w ith  th e  r ig h t to  co n tro l th e  m a tte rs  s o  en tru sted  
to  h im  a n d  th e r e fo r e  t o  m a k e  p o lic y  d ec is ion s  re g a rd in g  th e m . T h e  
d ec is ion  o n c e  m a d e , o r d in a r ily  falls fo r  its p h y s ic a l im p lem en ta tion  
w ith in  th e  p r o v in c e  o f  o ffic ia ls , w h ose  d u ty  it  is t o  im p le m e n t  th e  d ec is ion s  
o f  the M in ister . I f  i'oi e x a m p le  it  is <f ci .cd  t o  p u rch a se  certa in  stores 
o r  eq u ip m en t o n e  w o u ld  be. su rp rised  indeed  if  th e  p u rch a ses  w ere  m a d e  
b y  th e M in ister  h im se lf. L ik ew ise  it is n o t o r d in a r ily  to  be  e x p e cte d  
th a t  a  M in ister  h im se lf, b e y o n d  sa n ction in g  a  c o n t r a c t  w ith  a p r iv a te  
citizen , w o u ld  e n te r  in to  it  h im self, fo r  th ere a re  th e  p r o p e r  offic ia ls  fo r  
p er fo rm in g  th is  fu n c t io n . T h e  P a rlia m en ta ry  sy s te m  fu n c tio n s  in fa c t  
on  the p r in c ip le  th a t , th e  p o lic y  d ec is ion s  o n ce  ta k en , th e ir  im p le m e n ta tio n  
be lon g s to  th e  a d m in is tra t iv e  o ffic ia ls  c o n ce rn e d .

1 3rd ed., Vol. 7, p . 232 note g.
* Op. cil p. 31.
3 At p. S7.
‘  (1326) 32 A. L. R. 1 at 2-3.



W h e n  a  M in ister  m a k e s  a  d e c is io n  to  w a iv e  p re scr ip tio n  o r  t o  p a y  a  
su m  o f  m o n e y , th a t  d e c is io n  w o u ld , i f  th e  M in ister  h as a u th o r ity  in  th a t  
r e g a rd , b e  a  d e c is io n  o f  th e  G o v e r n m e n t , p u rsu a n t to  w h ich  a  c o n t r a c t  
w o u ld  b e  m a d e  in  th e  u su a l w a y  b e tw e e n  th e  C ro w n  a n d  th e  c it iz e n . 
T h is  c o n t r a c t  w o u ld  o r d in a r ily  b e  e n tered  in to  b y  o ffic ia ls  c a r r y in g  o u t  
th e  d ire c t iv e s  o f  th e  M in iste r . T h e  in fo rm a l c o m m u n ica t io n  o f  th a t  

■decision  b y  th e  M in iste r  t o  t h e  c it iz e n  c o n ce rn e d  is  h o w e v e r  fa r  d if fe r e n t  
f r o m  th e  m a k in g  o f  a  b in d in g  c o n tr a c t  b e tw een  th e  C ro w n  a n d  th e  
c it iz e n . F a r  less can  th e  C r o w n  b e  con s id ered  b o u n d  w h en  th e  M in is te r ’s 

•decision  is o f  th e  a lto g e th e r  u n u su a l n a tu re  w e  m e e t  w ith  in  th is  ca se . 
I t  is  w e ll re cog n ised  th a t  a lth o u g h  th ere  are  n o  lega l r e s tr ic t io n s  o n  th e  
c o n t e n t s  o f  Government c o n tr a c ts , th e  G o v e r n m e n t  g e n e ra lly  c o n tr a c ts  
o n ly  o n  th e  basis o f  c e r ta in  f ix e d  sta n d a rd  term s a n d  c o n d it io n s  I  W h e n  
th e r e fo r e  a  c o n t r a c t  o f  su ch  a n  a lto g e th e r  u nu su al n a tu re  is  a lle g e d  a n d  

•sued u p o n , th e  p la in t if f  w o u ld  n eed  sp e c ia lly  sa tis fa c to ry  p r o o f  t h a t  th e  
c o n t r a c t  h as b e e n  e n tered  in to  in  su ch  a  w a y  as to  b in d  th e  C ro w n .

T h e  usual in d ic ia  o f  th is , n a m e ly  a  c o n t r a c t  fo r m a lly  e n te re d  in to  
th r o u g h  o fficers  o f  th e  C row n  sp e c ia lly  o r  g e n e ra lly  a u th o r ise d  f o r  th a t  
p u r p o s e , a re  a lto g e th e r  la ck in g  in  the  p resen t case.

I n  th is  case , h a d  su ch  a  c o n t r a c t  b een  m a d e  b y  th e  a p p ro p r ia te  o ffic ia l 
•or o ffic ia ls , M r. d e  Z o y s a  as M in iste r  o f  F in a n ce  w a s a p p a r e n t ly  q u ite  
c le a r ly  p r e p a re d  to  a u th o r is e  it . O n e  w o u ld  h o w e v e r , e x p e c t  su ch  
c o n t r a c t  t o  be  m a d e  in  th e  u su a l w a y  in  th e  first in stan ce , before it  a t t r a c ts  
v a l id it y  e ith e r  p r o s p e c t iv e ly  o r  re tr o sp e c t iv e ly , fr o m  th e  M in is te r ’s 

■ au th orisation , a n d  w e  h a v e  n o n e  su ch  here.

I f  th e  c o n d u c t  o f  th e  M in iste r  in  th is  ca se  c o u ld  b e  r e lie d  u p o n  as 
• con stitu tin g  a  c o n t r a c t  b in d in g  o n  th e  C row n , th e re  w o u ld  in d e e d  b e  th e  

g r a v e s t  d a n g er  o f  th e  G o v e r n m e n t  be in g  so u g h t  to  b e  h eld  c o n t r a c t u a lly  
l ia b le  o n  th e  ba sis  o f  in fo rm a l d iscu ss ion s h a d  w ith  a n d  a ssu ra n ces  g iv e n  

■by M in isters .

I t  is  p e r t in e n t a lso  t o  o b s e r v e  th a t  w h ile  p o li c y  d ec is ion s  fa ll w ith in  
t h e  p u rv ie w  o f  th e  M in ister , financia l a c c o u n ta b il ity  fa lls  u p o n  h is  o ffic ia ls .
A  H e a d  o f  D e p a r tm e n t  is a n  a c c o u n tin g  o ffic e r  a n d  th e "  P e r m a n e n t  
S e c r e ta r y  th e  c h ie f  a c c o u n tin g  o fficer  o f  a  M in istry . W h e n  th e  A u d it o r -  
G e n e ra l ex a m in es a c c o u n ts  a n d  re p o rts  to  th e  P u b lic  A c c o u n ts  C o m m itte e , 
i t  is  th e  a c c o u n tin g  o ffic e r  w h o  is ca lled  u p o n  to  e x p la in  th e  e x p e n d itu r e  
b e fo r e  th e  P u b lic  A c c o u n ts  C om m ittee . I f  th ere  is an  ir re g u la r ity  in  

■exp en d iture  in th a t  a su m  n o t  v o te d  b y  P a r lia m e n t is  e x p e n d e d , it  is th e  
a c c o u n t in g  o ffice r  w h o  is lia b le  t o  a  su rch a rge  a n d  th e  fa c t  t h a t  th e  
M in is te r  h as o rd e re d  th e  e x p e n d itu re  w ith o u t  P a r lia m e n ta ry  s a n c t io n  is 
n o  a n sw er  to  th e  ir reg u la r ity . E v e n  i f  th e  M in ister  h ad  o r d e re d  p a y m e n t  
o f  th is  sum  w ith o u t  a u th o r ity ,  it fo llo w s  th a t  an  a c c o u n tin g  o ff ic e r  w h o  
p a id  o u t  su ch  su m  d id  so  a t  h is  p er il. 1

1 Street, Governmental Liability, p. 99.
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I t  h a s  b e e n  u rged , a g a in , th a t  e v e n  i f  M r. d o  Z o y s a  d id  n o t  h a v e  
a c tu a l a u th o r ity  to  b in d  th e  C ro w n  h e  h a d  o s te n s ib le  a u th o r ity  t o  d o  s o , 
in a sm u ch  as  he a p p a re n t ly  h e ld  h im s e l f  o u t  t o  th e  p la in tiff  as h a v in g  s u c h  
a u th o r ity .

N o w  in  th e  fie ld  o f  a g e n cy , in  s o  fa r  as  i t  co n ce rn s  co n tra cts  s e e k in g  
t o  im p o s e  lia b ility  u p o n  th e  C ro w n , th e  c o m m o n  law  d o c tr in e  th a t  th o  
a g e n t  n e e d  h a v e  o n ly  o s te n s ib le  a u t h o r it y  d o e s  n o t  a p p ly , a n d  h is  
a u th o r ity  m u st b e  a c tu a l. T h e r e  is c le a r  a u th o r ity  to  th is  e f fe c t  in  
A m e r ica n  la w 1 b u t th ere  w o u ld  a p p e a r  t o  b e  a  d ea rth  o f  a u t h o r i t y  
in  E n g lish  la w i 2. In  o u r  la w  h o w e v e r  th e r e  is n o w  c lea r  a u th o r ity  t o  

th is  e ffe c t -

I  s h o u ld  re fer  first t o  th e  d e c is io n  o f  th e  P r iv y  C ou n cil in  Attorney- 
General v. A . D . Silva3. D e a lin g  w ith  a  c o n te n t io n  on  b e h a lf  o f  th o  
p la in t if f  th a t  th e  P r in c ip a l C o lle c to r  o f  C u sto m s  had  rep resen ted  to  t h o  
p u b lic  th a t  ce rta in  g o o d s  w e re  sa le a b le , th e ir  L ord sh ip s  o b s e r v e d  t h a t  
in  a d v e r tis in g  th e  g o o d s  fo r  sa le , th e  P r in c ip a l C o lle cto r  o f  C u sto m s  n o  
d o u b t  rep resen ted  to  th e  p u b lic  th a t  th e  g o o d s  w ere  sa leab le , b u t  th e  
q u e s t io n  w a s w h eth er  th is  a c t  o f  th e  P r in c ip a l C o lle cto r  c o u ld  b e  sa id  t o  
b e  a n  a c t  o f  th e  C row n . I t  w a s a rg u e d  th a t  b y  reason  o f  th e  fa c t  t h a t  th e  
P r in c ip a l C o lle c to r  h a d  been  a p p o in te d  t o  h is  o ffice  u nd er th e  C u s to m s  
O rd in a n ce  a n d  w as th e  p r o p e r  o ff ic e r  t o  a d m in is te r  it, h e  m u st b e  r e g a rd e d  

as h a v in g  h ad  osten s ib le  a u th o r ity  o n  b e h a l f  o f  th e  C row n  t o  r e p re s e n t  
to  th e  p u b lic  th a t  g o o d s  a d v e r t is e d  f o r  sa le  u n d e r  th e  C u stom s O rd in a n c e  

w e re  in  fa c t  sa leab le  u n d er  th a t  O rd in a n ce . I f  so, a lth ou g h  th e  g o o d s  

w e re  in  fa c t  n o t  sa lea b le  u n d e r  th e  O rd in a n c e  it w as su b m itted  t h a t  th e  
c o n t r a c t  w as b in d in g  o n  th e  C ro w n . T h e ir  L o rd sh ip s  d id  n o t  r e g a rd  
th e  P r in c ip a l C o lle cto r  as h a v in g  a n y  su ch  a u th o r ity . In  te rm s e q u a l ly  

a p p lic a b le  to  th e ca se  w e a re  c o n s id e r in g , th e ir  L ord sh ip s  o b s e rv e d  t h a t  

n o  p u b lic  o fficer  un less h e  p ossesses  so m e  sp ecia l p ow er, can  h o ld  o u t  o n  
b e h a lf  o f  th e  C row n  th a t  h e  o r  s o m e  o th e r  p u b lic  o fficer has th e  r ig h t  t o  

e n te r  in to  a  co n tra ct  o n  b e h a lf  o f  th e  C row n  w h en  in  fa c t n o  su ch  r ig h t  

e x is ts . In  so  far as it  is s o u g h t  to  c o n te n d  th a t  th e  M in ister c o n c e r n e d  

h a d  h e ld  o u t  th at he h a d  a u th o r ity  to  e n te r  in to  th is  c o n tra c t  o n  b e h a l f  

o f  th e  C row n , th e  sam e co n s id e ra tio n s  a p p ly .

R e fe r r in g  to  th e  h ard sh ip s  th a t  m ig h t  b e  ca u sed  to  th e  c it iz en  b y  s u c h  a 

ru le , th e ir  L ord sh ip s  fu rth e r  o b s e r v e d  in  Attorney-General v. A . D . Silva 
th a t  th e  su b je ct  d e r iv e s  b e n e fits  s o m e tim e s  d ire c t ly  a n d  s o m e t im e s  

in d ir e c t ly  from  p r o p e r ty  v e s te d  in  th e  C row n , an d  th a t  its  p r o p e r  

p r o te c t io n  w as n ecessa ry  in  th e  in te re s t o f  th e  s u b je c t  e v e n  t h o u g h  it  

m a y  ca u se  h ard sh ip  to  an  in d iv id u a l. T h e  sa m e  co n s id e ra tio n  a p p lie s  

t o  th o  p ro te c t io n  o f  th e  p u b lic  fu n d s .

i Whiteside u. U. S. 11-170) 0-1 U. S. 217 at 256.
« Street, Governmental Liability, p. S4.
* (1053) 51 X- L. R. 520 at 536.



W  ijayaiooriyav. Attorney-General1, a n o th e r  d e c is io n  o f  T h e ir  L o rd sh ip s , 
stresses  th a t  i f  a  s u b je c t  w ro n g ly  assu m es th a t  th e  p erson  h e  is d e a lin g  
w ith  h a s  a  w id e r  a u th o r ity  th a n  in  fa c t  h e  h ad , h e a c ts  a t  h is  
p e r il. A p p ly in g  e v e n  th is  p r in c ip le , o n e  secs  t h a t  n o  m e m b e r  o f  th e  p u b lic  
c o u ld  re a s o n a b ly  b e lie v e  th a t  a  M in ister  o f  th e  C row n  h a s u n lim ited  
a u th o r ity  t o  c o n t r a c t  o n  b e h a lf  o f  th e  C ro w n . H e  m a y  h a v e  w id e  
a u th o r ity , b u t  h is  c o n tra c t in g  p o w e rs  a re  lim ite d  a n d  h is  co n tra ctu a l 
p o w e r  is  n o t  co -e q u a l w ith  th a t  o f  th e  G o v e r n m e n t . K n o w in g  th a t  h is  
c o n t r a c t in g  p o w e rs  a r e  lim ite d , a m e m b e r  o f  th e  p u b lic , i f  h e  w ere  re ly in g  
o n  a n  a c t  o f  su ch  p a rty , sh o u ld  h a v e  a sce r ta in e d  w h e th e r  o r  n o t  th a t  a c t  
w a s  a u th o r ise d . I f  th e  a c t  w a s n o t  a u th o r ise d , th e n  i t  co u ld  n o t  b e  h e ld  
t o  b e  su ch  as w o u ld  b in d  th e  C row n  o r  g iv e  r ise  t o  a n y  es to p p e l.

F o r  a ll th ese  rea son s th en , th e  p la in t if f  fa i ls  t o  e stab lish  a n y  v a lid  o r  
e n fo r c e a b le  c o n t r a c t  a g a in st th e  C ro w n  as  u rg e d  o n  h is b e h a lf  in  th e  
se c o n d  m a in  c o n te n t io n  u rg e d  b e fo r e  th is  c o u r t .

I  p r o ce e d  n o w  to  e x a m in e  th e  p la in t if f ’s  th ir d  p r o p o s it io n , th a t  th e re  
w a s a n  a g re e m e n t b y  th e  C row n  n o t  t o  p le a d  p re scr ip tio n  an d  th a t  fo r  
th is  re a so n  i t  is  now ’ n o t  o p e n  t o  th e  C row n  t o  ta k e  u p  th is  p le a  in  its  
a n sw er .

T h e  b a s ic  su b m iss io n  o n  th is  m a tte r  is th a t  th e  M in iste r  o f  F in a n ce  
o n  th e  2 9 th  o f  A u g u s t  1958 g a v e  a  firm  u n d e r ta k in g  t o  th o  p la in t if f  
a m o u n tin g  t o  a  seriou s a n d  d e lib e ra te  p ro m is e  w h ich  is b in d in g  in  law  
n o t  t o  p le a d  p r e scr ip tio n . T h e  p la in t if f ’s ca se  is th a t  in  s o  d o in g  th o  
M in iste r  o f  F in a n ce  a c te d  fo r  a n d  o n  b e h a lf  o f  th e  G o v e rn m e n t o f  C e y lo n  
a n d  w ith  th e  c o n s e n t  a n d  c o n cu rre n ce  o f  th e  A tto r n e y -G e n e r a l. T h is  
re p re se n ta t io n , a c c o r d in g  to  th e  p la in tiff , w a s  a c te d  u p o n  b y  h im  to  
h is  d e tr im e n t , a n d  on  th is  basis i t  is p le a d e d  a lte r n a t iv e ly  th a t  th e  
d e fe n d a n t  is e s to p p e d  fr o m  n o w  assertin g  p re scr ip tio n .

A g re e m e n ts  n o t  t o  p le a d  p re scr ip tio n  are  n o t  c o n t r a r y  t o  p u b lic  p o lic y  
a n d  w o u ld  b e  b in d in g  b o th  u n d e r  E n g lish  a n d  R o m a n -D u tc h  la w . U n d e r  
th e  fo rm e r  sy ste m  co n s id e ra tio n  w o u ld  b e  n e c e s s a r y 2 a n d  u n d er  R o m a n - 
D u t c h  la w  6uch a n  a g re e m e n t w o u ld  b e  v a lid  a n d  b in d in g  i f  se r io u s ly  a n d  
d e lib e r a te ly  m a d e .

H o w e v e r  in  th is  caso  th o  rea l d ifficu lty  arises n o t  in  co n n e c t io n  w ith  
th e  leg a l e ffica cy  o f  su ch  an  a g reem en t, b u t  in  c o n n e c t io n  w ith  tho. 
a u th o r ity  o f  th e  M in ister  o f  F in a n ce , M r. S ta n le y  d e  Z o y s a , t o  en ter  in to  
su ch  a n  a g reem en t o n  b e h a lf  o f  th e  C row n . T h e  C row n  su b m its  th a t  h e  
d id  n o t  h a v e  su ch  a u th o r ity  a n d  h as u rg ed , fu rth e r , th a t  w h a te v e r  th e  
p o w e rs  o f  th e  M in ister, s t ill th e  a u th o r ity  in  w h o m  th e  u ltim a te  d e c is io n  
rested  w as th o  A t to r n e y -G e n e r a l, w h o  rep resen ts  th e  C row n  in  lit ig a tio n .
A  c o n s id e ra tio n  o f  th e se  leg a l q u e st io n s  n ecess ita tes  a  p re lim in a ry  
e x a m in a tio n , o f  th e  so m e w h a t  e x tr a o r d in a r y  e v id e n ce  p la ce d  b e fo r e  *

* (1950) 51 If. L. R. 301.
* Chilly, Contracts, 22nd cd. S. 1521; Franke, Limitation, pp. 19-20.
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c o u r t  in  th is  c o n n e c t io n . T h e  p a rties  b e in g  at- v a r ia n ce  in  t h e ir  
in te rp re ta t io n  o f  th is  e v id e n ce , it  is  n e ce s sa ry  to  re fer  t o  it  in  s o m e  
d e ta il.

T h e  m a in  item  o f  e v id e n ce  in  su p p o rt  o f  th e  p la in t if f ’s ca se  r e g a rd in g  
w a iv e r  o f  p re scr ip tio n  is th e  d o c u m e n t  P 2 , a  le t te r  o f  29 th  A u g u s t , 195S ,. 
to  th e  p la in t if f  b y  M r. S ta n le y  d o  Z o 3'sa , th e  M in ister  o f  F in a n ce , rea d in g , 
in  th e se  te rm s  : “  T h is  is t o  co n firm  th e  in fo rm a t io n  I  c o n v e y e d  to  y o u - 
a t o u r  in te rv ie w  th is  a fte rn o o n . I  h a v e  d iscu ssed  w ith  th e  A t t o r n e y -  
G en era l th e  q u e s t io n  o f  p r e s c r ip t io n  as  rega rd s y o u r  c la im . T h e  
A tto r n e y -G e n e r a l ag rees  th a t , in  v iew  o f  th e  G o v e r n m e n t ’s d e la y  in. 
d isp o s in g  o f  th is  m a tte r , G o v e r n m e n t  s h o u ld  n o t , a n d  w ill n o t ,  i f  th e - 
q u e st io n  arises, ra ise  th e  q u e st io n  o f  p r e s c r ip t io n  in  th is  r e g a r d .”

T h e  c ircu m sta n ce s  in  w h ich  th is  le t te r  w as o b ta in e d  h a v e  been- 
d e scr ib e d  b o th  b y  th e  p la in t if f  a n d  M r. d o  Z o y s a . T h e  p la in t if f  s t a t e d  
th at in  v ie w  o f  th e  d is cu ss io n s  w h ich  h e  h a d  h a d  w ith  th e  M n is t e r  o l"  
F in an ce  a n d  th e  in d ic a t io n  th a t  h e w as p r e p a re d  to  in itia te  s te p s  to w a r d s  
the se t t le m e n t  o f  th e  c la im s o u t  o f  c o u r t , h e , th e  p la in tiff , h a d  b e e n  
a d v ise d  to  ta k e  p r e ca u t io n s  sa fegu a rd in g  h is  p o s it io n , le s t  p r e scr ip tio n , 
sh o u ld  r im  a g a in st h im . F o r  th a t  rea son  a n d  p u re ly  as a p r e ca u t io n , lie- 
h ad  m e n tio n e d  th e  q u e st io n  o f  p re scr ip tio n  t o  th e  M in ister. A s  a  r e su lt  
o f  h is  rep resen ta tion s  t o  th e  M in ister, th e  M in iste r  sp o k e  to  th e  A t t o r n e y -  
G eneral o v e r  th e  te le p h o n e  in  his p resen ce  a n d  th e  le tte r  P 2  w as g iv e n  to- 
h im . T h is  le tte r , ty p e d  th e n  a n d  th ere  b y  th e  M n is t c r ’s c o n fid e n t ia l- 
se cre ta ry , w as h a n d e d  t o  th e  p la in t iff  b y  th e  M in ister , w h o  le f t  th e - 
Is la n d  th e  n e x t  d a y  o n  o ffic ia l business.

T h e  p la in t iff  a lso  s ta te s  th a t  th r o u g h o u t  195S a n d  1959, a t a ll th e  
d iscu ss ion s h e h a d  a t  th e  T re a su ry , th e  M in is try  o f  F in a n ce  a n d  th e  
M in istry  o f  In d u s tr ie s , th e  q u estion  o f  p ro s cr ip tio n  w as n e v e r  ra ised , a n d  
th a t in  v ie w  o f  th e  M in is te r ’s in d ica t io n  th a t  lie  w ou ld  h a v e  th e  c la im  
re p o rte d  o n  b y  h is  P a r lia m e n ta ry  S e cre ta ry , th e  p la in t if f  felt, th a t  th ere- 
was n o  n eed  fo r  p r e c ip ita te  a c t io n .

M r. d e  Z o y s a  ce a se d  to  b e  M in ister  o f  F in a n c e  in  A p r il I9 6 0 , a n d  th e  
p la in tiff  c o n te n d s  th a t  th e re a fte r  th e  h e lp fu l a t t itu d e  o f  T re a su ry  o ffic ia ls- 
to w a rd s  h im  w as m a rk e d ly  ch a n g e d . H e  w as p e rtu rb e d  to  d is c o v e r  th a t  
th e file  c o p y  o f  P 2  w as m issin g  an d  th a t  th e  T re a su ry  w o u ld  n o t  ta k e  u p  
a  d e fin ite  p o s it io n  as  to  w h eth er  th e y  w ere  d e n y in g  th is  d o c u m e n t  
co m p le te ly  o r  w h e th e r  th e y  w ere  su g g estin g  th a t  i t  w as f ic t it io u s ly  d a te d  
a n d  g iv e n  a fte r  M r. d e  Z o y s a  ceased  to  b e  M in ister. In  a n y  e v e n t , th e  
T re a su ry  w ou ld  n o t  c o m m it  it s e lf  to  a  d e c is io n  rega rd in g  th is  le tte r . T h e  
T re a su ry  o ffic ia ls  kept- p u tt in g  h im  o f f  fr o m  in terv iew s  a n d  h e w a s  ab le- 
to  g e t  n o  in fo rm a t io n  a n d  m a k e  n o  h e a d w a y  in  reg a rd  to  his c la im .

In  v ie w  o f  th is  in tra n sig en t a t t itu d e  re g a rd in g  h is c la im , h e  w r o t e  a 
le tte r  o n  5 th  A p r il , 19G0, to  th e  D e p u t y  S e c r e ta r y  to  th e  T re a su ry  s t a t in g ,  
w ith  re fe ren ce  t o  th e  F in a n ce  M in is te r ’s le t te r  o f  2 9 .S .5 S  th a t ,
”  u n d o u b te d ly , th e  M in ister  h a d  in  m in d  th a t  th e  H o n o u r a b le  A t t o r n e y -  
G enera l w o u ld  h o n o u r  his o w n  p le d g e  in  th is  m a tte r  b u t as I  h a v e  n o  su ch
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c o n fir m a tio n , a s  i t  w o u ld  b e  p re fe ra b le  t o  h a v e  in  m y  h an d s, I  r e q u e s t  

y o u  t o  p lea se  ta k e  su ch  s te p s  as  y o u  d e e m  n e ce ssa ry  to  secu re  f o r  m e  th e  

c o n fir m a t io n  o f  th e  A t to r n e y -G e n e r a l.”

T h e  sa m e  le t te r  refers t o  th e  c ircu m sta n ce  th a t  n o  file  c o p y  o f  th e  

le t te r  o f  2 9 .S .5 8  c o u ld  a p p a re n t ly  b e  tr a c e d  in  th e  T re a su ry  files o r  in  

th e  M in is tr y  files, a n d  o b se rv e s  th a t  th is  w a s th e  se co n d  o c ca s io n  w h e n  

v ita l d o c u m e n t s  h a d  b e e n  fo u n d  m issin g  fr o m  th e  re le v a n t files s in ce  
F e b r u a r y , 19 5 9 . •

R e fe r r in g  t o  a  co n fe re n ce  w ith  th e  D e p u t y  S e cre ta ry  o n  4 th  A p r il  

1960 , th e  p la in t if f  in d ica te d  th a t  th e  o r ig in a l o f  th e  le tte r  o f  2 9 .8 .5 8  
h a d  b e e n  p r o d u c e d  a t  th e  co n fe re n ce  o n  th a t  d a te  to g e th e r  w ith  its  
o r ig in a l e n v e lo p e . T h is  w a s a  p r e ca u t io n  a p p a re n tly  ta k en  b y  th e  
p la in t i f f  le s t  a  d en ia l o f  th is  le tte r  s h o u ld  e m a n a te  fro m  o ffic ia l sou rces . 
A ll  th a t  th e  p la in t if f  r e ce iv e d  in  r e p ly  to  th is  le tter  P 7 6  w a s a  c u r t  
c o m m u n ic a t io n  P 7 8  sen t o n  b e h a lf  o f  th e  C o n tro lle r  o f  F in a n ce  a c k n o w 
le d g in g  r e ce ip t  o f  th e  le tte r  to g e th e r  w ith  th e  en closu re . T h e re a fte r , th e  
p la in t if f  w ro te  P 7 9  o n  2 9 th  A p r il  19 00  in o r d e r  to  r e m o v e  a n y  d o u b t s  
th a t  m ig h t  e x is t  rega rd in g  th e  a u th e n tic ity  o f  th e  le tte r  o f  2 9 th  A u g u s t  
1 9 5 8  in  v ie w  o f  its  a b sen ce  fr o m  th e  files . H e  req u ested  th e  S e c r e ta r y  t o  
th e  T r e a su r y  to  a sk  th e  A tto r n e y -G e n e r a l t o  s ta te  w h e th e r  o r  n o t  h e  
a d m it te d  th e  te le p h o n e  co n v e rs a t io n  t o  w h ich  M r. d e  Z o y s a  a llu d e d  in  
th a t  le t te r , a n d  t o  in fo rm  h im  w ith  tn e  lea st p o ss ib le  d e la y  w h a t  e x a c t ly  
w a s t h e  G o v e r n m e n t ’s p o s it io n  o n  th e  q u e s t io n  o f  p rescrip tion .

F o r  th e  p u rp o s e  o f  re co rd , th e  le tte r  re p e a te d  th a t  M r. d e  Z o y s a  h a d  
s t a t e d  “  N o  se lf-resp ectin g  g o v e r n m e n t  n o r  its  A tto rn e y -G e n e ra l w o u ld  
d e fe n d  it s e lf  b e h in d  a  p lea  o f  p r e s c r ip t io n  in  a  case  lik e  th is  ” . T h e  
le t t e r  a lso  req u ested  th a t  M r. d e  Z o y s a ’s co n firm a tio n  o r  d en ia l o f  th is  
a n d  o th e r  fa c ts  b e  so u g h t a n d  th a t  th e  w rite r  sh o u ld  b e  in fo rm e d  in  th e  
e v e n t  o f  a d en ia l b y  M r. d o  Z o y s a  o f  su ch  a p o s it io n .

O n  th e  2 3 rd  o f  M a y , th e  p la in t if f  h a d  an  in te r v ie w  w ith  th e  S e cre ta ry  

t o  th e  T r e a s u r y  a n d  b y  h is le tte r  P S 2  o n  2 5 th  M a y , h e  p la ce d  o n  re co r d  

h is  v e r s io n  o f  th a t  in terv iew . I n  P S 2  th e  p la in t iff  rep ea ts  th a t  h e  h a d  

n o  r e a so n  w h a ts o e v e r  to  d o u b t  th e  b o n a  fid es o f  M r. S ta n le y  d e  Z o y s a ’s  

c o n v e r s a t io n  w ith  th o  A tto r n e y -G e n e r a l a n d  th a t  “ n a tu ra lly  I  sh o u ld  

h a v e  p r e fe r r e d  to  h a v e  su ch  c o n fir m a tio n  w ith  m e , b u t  th e  la c k  o f  o n o  

h a r d ly  m a tte rs  in  th e  ab sen ce  o f  a  d e n ia l ” . N e ith e r  P 7 9  n o r  P 8 2  w as 

d e n ie d  b y  th e  recip ien ts  o r  ch a lle n g e d  in  reg a rd  to  th e  a c c u r a c y  o f  its  

c o n te n ts .

M r. S ta n le y  d e  Z o y s a  h im s e lf  s ta te d  in  e v id e n ce  th a t  th e  p la in t if f  

c o m p la in e d  o f  d e la y  in  th e  se tt le m e n t o f  h is c la im  a n d  o n  th e  e v e  o f  

S ir . d e  Z o y s a ’s  lea v in g  C e y lo n  fo r  a  c o n fe r e n c e , th e  q u e st io n  o f  d e la y  w as 

b r o u g h t  to  h is n o tice .
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M r. d e  Z o y s a  w e n t  o n  t o  s a y  th a t  th e  p la in t iff  r e q u e s te d  a  le t te r  as  a  
sa fegu a rd , a n d  w h e n  sh o w n  P 2 , a ck n o w le d g e d  th a t  it  w a s h is  le t te r  g iv e n  
t o  th e p la in t if f  in  th e se  c ircu m sta n ce s . H e  a lso  s ta te d  th a t  h e  h a d  
in fo rm e d  M r. R o w la n d s  th a t  th e  q u estion  o f  p r e s c r ip t io n  s h o u ld  n o t  
w o rry  h im  as th e  p le a  o f  p r e s c r ip t io n  w o u ld  n e v e r  b e  ta k e n .

T h e  p la in t if f  a lso  ca lle d  h is  P r o c t o r  M r. M od d er , w h o  s ta te d  th a t  a t  th e  
t im e  h e w as a d v is in g  th e  p la in t if f  th ere  w as n o  q u e s t io n  o f  p r e s c r ip t io n  
as the c la im s w ere  n o t  p r e s c r ib e d , b u t  lie  a d v ised  th e  p la in t if f  n o t  t o  lo se  
s ig h t  o f  th e  fa c t  th a t  h is  c la im s  m ig h t b e c o m e  p r e s c r ib e d  a n d  th a t  it  
w ou ld  b e  w ise  t o  ta k e  s o m e  p re ca u tio n s . H e  a lso  s ta te d  th a t  th e  
p la in t iff  sh o w e d  h im  a  le t te r  o f  M r. S ta n ley  d e  Z o y s a  u n d e r ta k in g  n o t  t o  
ta k e  a n y  p lea  o f  p r e s c r ip t io n  in  rega rd  to  th e  m a tte rs  p e n d in g  b e tw e e n  
th e  p la in t if f  a n d  th e  C row n .

U p o n  a ll th is  m a te r ia l, th e r e  ca n  b e  n o  d o u b t  w h a ts o e v e r  a b o u t  th e  
a u th e n tic ity  o f  th e  le tte r  P 2 , a n d  d esp ite  th e  re lu c ta n ce  o f  th e  T re a su ry  
t o  a d m it  th ese  fa c ts  i t  is c le a r  th a t  th e  d o c u m e n t  w as o n e  g iv e n  b y  
M r. S ta n le y  d e  Zoysa  w h ile  h e  h e ld  o ffice  as  M in ister  o f  F in a n c e .

W h a t , th en , fo llo w s  fr o m  t h e  le t te r  P 2  ?

T h e  first q u e st io n  is  w h e th e r  th e  d o c u m e n t  p r o v e s  th a t  th e  A t t o r n e y -  
G eneral h a d  a g r e e d  th a t  th e  p le a  sh o u ld  b e  w a iv ed .

N o w , i t  w o u ld  a p p e a r  th a t  M r. d e  Z o y s a  d id  t r u ly  b e lie v e  a t  th e  t im e  
h e  g a v e  th e  le t te r  P  2, th a t  th e  p le a  o f  p rescrip tion  w o u ld  n o t  b e  ta k e n  a n d  
th a t  th e  A tto r n e y -G e n e r a l h a d  co n cu rre d  in  th is  v ie w . I t  h a s  n o t  b e e n  
su g g ested  to  M r. d e  Z o y s a  th a t  Jie m isled  o r  in te n d e d  t o  m is le a d  
th e  p la in tiff. I t  i3 c le a r  th e r e fo r e  th a t  w h a te v e r  h e  r e c o r d e d  in  t h e  
d o c u m e n t  P 2  w a s g e n u in e ly  b e lie v e d  b y  h im  to  b e  th e  p o s it io n  a t  th e  t im e  
h e  w ro te  it .

W e  n o w  c o m e  to  a  c o n f l i c t  b e tw e e n  th e  p la in t if f  a n d  t h e  C r o w n  
rega rd in g  th e  c o n v e r s a t io n  b e tw een  th e  M in is te r  a n d  t h e  
A tto rn e y -G e n e ra l.

M r. d e  Z o y s a  h a s  s ta te d  th a t , fee lin g  th a t  it  w o u ld  b e  u n c o n s c io n a b le  
a n d  im m o ra l i f  th e  p la in t if f  w e re  p u t in to  a  s itu a tio n  o f  h a v in g  t o  g o  to  
cou rt a n d  b e  t im e  b a rred  b y  re a so n  o f  d e la y s  o f  o ffic ia ls , h e  te le p h o n e d  th e  
A tto rn e y -G e n e ra l a n d  in fo r m e d  h im  th a t  it  w as h is  (M r. d e  Z o y s a 's )  v ie w  
th a t  i f  th e  p la in t if f  h a d  to  g o  t o  c o u r t , it  w ou ld  be im m o ra l fo r  th e  G o v e r n 
m en t to  ta k e  th e  p lea  o f  p r e s cr ip tio n . T h e  A t to r n e y -G e n e r a l r e p lie d  
th a t  h e  sh ou ld  be  free  to  t a k e a n y lc g a l  p lea  th a t  m ig h t  b e  a v a ila b le  t o  h im , 
b u t  M r. d e  Z o y s a ’s  v ie w  w as th a t  a n y  G o v e rn m e n t s h o u ld  n o t  b e h a v e  in  
th a t  w a y . H e  th e r e fo re  t o ld  th e  A tto rn e y -G e n e ra l th a t  h e  d id  n o t  
w ish  h im  to  ta k e  th e  p lea  a n d  th a t  th o se  w ere h is  in s tru ct io n s , a d d in g  
th a t  th e  la tte r  w a s o n ly  th e  la w y e r  a n d  th e  G o v e r n m e n t  w a s t h e  Litigant. 
T h e  co n v e rs a t io n  a p p e a rs  a c c o r d in g  to  M r. d e  Z o 3-sa t o  h a v e  e n d e d  o n  th e  
n o te  o f  an  a b r u p t  c o m m e n t  b y  M r. d e  Z o j ’sa t o  th e  A t to r n e y -G e n e r a l  
th a t  h e  h a d  b e t te r  c a r ry  o u t  h is  in stru ction s .



M r. d e  Z o y s a  d id  n o t  m a k e  a  m in u te  o f  th e  co n v e rs a t io n  o n  th e  T r e a s u r y  
file . H e  h im s e lf  d id  n o t  p u t  th e  m in u te  o n  a  m o re  o ffic ia l b a sis , e x p e c t in g  
th a t  th e  A tto r n e j '-G e n e ra l w o u ld  m a k e  a  m in u te  o f  th e  c o n v e r s a t io n , 
n o r  d id  h e  co n firm  th e  c o n v e r s a t io n  in w rit in g  o r  g iv e  a n y  in s t ru c t io n s  
t o  th e  A t to r n e y -G e n e r a l in  w r it in g . H e  g a v e  v e rb a l in s t ru c t io n s  a n d  h e  
th o u g h t  it  w as “  u p  to  th e  A tto r n e y -G e n e r a l ”  to  m a k e  a  m in u te  s ta t in g  
th a t  th e  M in ister  h a d  g iv e n  h im  o r a l in stru ction s .

A t  th e  a rg u m e n t b e fo r e  us, th e r e  w e re  b y  c o n s e n t m a rk e d  in  e v id e n c e  
t w o  m in u te s  o f  th e  A tto r n e y -G e n e r a l re la tin g  to  th is  t e le p h o n e  c o n v e r 
sa tio n . T h e se  d o  n o t  p u r p o r t  t o  b e  a  fu ll r e co rd  o f  th e  c o n v e r s a t io n  w ith  
th e  M in ister  b u t  a re  a p p a r e n t ly  m in u te s  b y  th e  A t to r n e y -G e n e r a l f o r  th e  
g u id a n ce  o f  h is  su b o r d in a te  o ffice rs . O n e  o f  th ese , X 2  o f  9 .9 .5 8 , s ta te s  
th a t  n o  p lea  o f  p r e s c r ip t io n  is t o  b e  ta k en  in th is  case  w it h o u t  th e  s p cc if io  
a p p ro v a l o f  th e  A t to r n e y -G e n e r a l. I t  is n o t , it  is to  b e  o b s e r v e d , a  m in u te  
t o  th e  e ffe c t  th a t  th e  p lea  o f  p re s cr ip tio n  is n o t  b e  ta k e n  a t  a l l. T h e  o th e r  
m in u te , X I  o f  2 .5 .GO, w a s m a d e  w h en  T rea su ry  o ffic ia ls  sa w  t h e  A t t o r n e y -  
G en era l in c o n n e c t io n  w ith  th e  p la in t if f ’s c la im . W h e n  in fo r m e d  b y  
th e se  o ffic ia ls  th a t  th e  M in ister  h a d  w ritten  to  th e  p la in t if f  s ta t in g  th a t  
h e  h a d  ag reed  to  w a iv e  th e  p le a  o f  p re scr ip tio n , th e  A t to r n e y -G e n e r a l  
in fo rm e d  th em  th a t  h e  h ad  in fo rm e d  th e  M in ister  th a t  su ch  a  p le a  w o u ld  
n o t  b e  ta k e n  w ith o u t  th e  fo r m e r ’s ex p ress  a p p ro v a l, b u t  th e  A t t o r n e y -  
G en era l m a d e  i t  q u ite  p la in  th a t  h e  h ad  n o t  s ta te d  t h a t  h e  w o u ld  n o t  
ta k e  th e  p lea . T h e  q u e s t io n  w h e th e r  th e  p le a  sh o u ld  o r  s h o u ld  n o t  b e  
ta k e n  h a d  n o t  y e t  b e e n  d e c id e d  b y  th e  A tto r n e y -G e n e r a l.

W e  h a v e  a lso  th e  le t te r  P 1 3 2  b y  th e  C row n  P r o c t o r  t o  th e  p la in t i f f  
w h ich  sp e c if ica lly  s ta te s  th e  p o s it io n  o f  th e  A tto r n e y -G e n e r a l, n a m e ly , 
t h a t  a lth o u g h  M r. d e  Z o y s a  d id  d iscu ss  th e  m a tte r  w ith  h im  o v e r  th e  
te le p h o n e , th e  A t to r n e y -G e n e r a l a t  n o  tim e  u n d e r to o k  o r  a g re e d  th a t  h o  
o r  h is su cce sso rs  in  o ff ic e  w o u ld  n o t  ta k e  th e  p lea  o f  p r e s c r ip t io n .

A ll th is  m a k es  it  p e r fe c t ly  p la in  th a t  th e  A t to r n e y -G e n e r a l h im s e lf  
h a d  a t  n o  s ta g e  u n e q u iv o c a lly  ag reed  to  w a iv e  p r e sc r ip t io n , a lth o u g h  
M r. d e  Z o y s a  a p p e a rs  to  h a v e  h a d  th is  im p ression  o f  th e ir  c o n v e r s a t io n .

O n e  can  o n ly  c o n c lu d e  th a t  th e  M in ister  m isu n d e rs to o d  th e  A t t o r n e y -  
G en era l. T h e  M in ister  a p p e a rs  t o  h a v e  been  g e n u in e ly  u n d e r  th e  im p re s 
s io n  th a t  th e  A t to r n e y -G e n e r a l h ad  ag reed  th a t  p r e s c r ip t io n  w a s  n o t  
t o  b e  ta k en , w h erea s  w h a t  in  fa c t  th e  A tto r n e y -G e n e r a l sa id  a n d  in te n d e d  
w a s  th a t  p r e s c r ip t io n  w o u ld  n o t  b e  ta k en  w ith o u t  e x p re s s  r e fe r e n c e  t o  
h im . I  p r o c e e d  th e n , u p o n  th is  basis. I

I  d o  n o t  a g re e  w ith  th e  su b m iss io n  th a t  in a sm u ch  as  o  c le a r  d e c is io n  

h a d  been  ta k e n  b y  th e  M in ister  th a t  p re scr ip tio n  w a s n o t  t o  b e  p le a d e d  
an d  th a t  d e c is io n  h a d  been  c o m m u n ica te d  to  th e  A t to r n e y -G e n e r a l  a n d  

a lso  t o  th e  p la in tiff , th e  C row n  is n o w  p rec lu d ed  fr o m  ta k in g  u p  th is  p lea .

A s  h as b een  sh o w n  a lre a d y , th e  M in ister  d id  n o t  h a v e  a u t h o r it y  t o  b in d  

th e  C row n  b y  c o n t r a c t  n o t  t o  ta k e  th e  p le a . T h e  p le a  w a s  th e r e fo r e  o n e
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w h ich  re m a in e d  o p e n  t o  th e  C row n  an d  i t  w as le f t  to  th e  A tto r n e y -G e n e r a l 
as  lega l a d v ise r  a n d  r e p re se n ta t iv e  o f  th e  C row n  t o  d e c id e  w h e th e r  o r  n o t  
t o  tak e  th e  p le a . H o  w a s  c e r ta in ly  n o t  p r e c lu d e d  fr o m  d o in g  so  as h e  
h a d  n o t  in  a n y  w a y  a g r e e d  to  w a iv e  th e  p lea .

I t  seem s p e r fe c t ly  c le a r  th e n  th a t  th e  g o o d  in te n t io n s  o f  M r. d e  Z o y s a  
w ere  in su ffic ien t, h o w e v e r  sp e c ifica lly  th e y  m ig h t  h a v e  b e e n  e x p re sse d , 
t o  b ind  th e  C row n  in  su ch  a  m a im er  as to  p r e v e n t  it  fr o m  ta k in g  th is  
p le a . H a d  M r. d e  Z o y s a  b e e n  th e  co n tra c t in g  p a r t y ,  I  th in k  h is  le tte r  P 2  
w o u ld  a m o u n t  to  a n  e x p re s s io n  o f  in te n t io n  su ffic ie n tly  se r iou s  a n d  
d e lib e ra te  to  a m o u n t  t o  a  w a iv e r  o f  tire p le a . I n  th e  p r e se n t  ca se  
h o w e v e r , i t  is n o t  M r. d e  Z o y s a  b u t  th e  G o v e r n m e n t  o f  C e y lo n  w h ich  is 
th e  p a r ty  t o  th e  c o n t r a c t ,  a n d  a n  ex p ress ion  o n  th e  p a r t  o f  M r. d e  Z o y s a  
th a t  it  w o u ld  b e  im m o r a l t o  ta k e  su ch  a  p ic a  a n d  h is  c le a r ly  g e n u in e  
in te n t io n  th a t  th e  p le a  sh o u ld  n o t  b e  ta k e n , w o u ld  n o t  su ffice  t o  
b in d  th e  C row n .

H a v in g  th u s  r e a c h e d  th e  co n c lu s io n  th a t  th e  C ro w n  w as n o t  in  la w  
p re c lu d e d  fr o m  ta k in g  th e  p lea  o f  p r e s cr ip tio n , w e  m u st n o w  p r o ce e d  
to  ex a m in e  w h e th e r  th e  p la in t if f ’s cau se  o f  a c t io n  w a s  in  fa c t  p re scr ib e d .

T h e  p la in t if f  ca m e  in t o  c o u r t  o n  2S th  A u g u s t  1961 .

A c c o r d in g  t o  th e  p la in t if f  th e  final re fu sa l o f  th e  C row n  to  a c c e p t  h is 
c la im  is  c o n ta in e d  in  th e  le tte r  PS7 o f  20 th  M a y  1961 w r it te n  to  th e  
p la in t iff  by  th e  C o n tr o lle r  o f  F in a n ce . T h is  le t te r  s ta te s  th a t  g o v e r n m e n t  
h ad  ex a m in e d  h is  c la im s , th a t  n o  su m s o f  m o n e y  w e re  d u e  to  h im  a n d  
th a t  g o v e r n m e n t  th e r e fo r e  co n s id e re d  th a t  th e r e  w a s n o  p u rp o s e  in  
re fe rr in g  th e  m a tte r  t o  a rb itra tio n .

T h is  le tte r  is re lied  u p o n  as th e  final re fu sa l, so  as  to  sh o w  th a t  th e  
p la in t if f ’s c la im  is n o t  p re scr ib e d  in  a n y  e v e n t .

I t  is s ig n ifica n t h o w e v e r  th a t  th e  p la in tiff  h a s  s e r v e d  o n  th e  C row n  tw o  
n o tice s  o f  a c t io n  u n d e r  se c t io n  461 o f  th e  C iv il P r o c e d u r e  C od e , w h ich  
h av e  b een  m a rk ed  P 6 0  o f  10 th  July ' 195S a n d  D 1 o f  10th  J u ly  1961. 
I n  th e  first o f  th e se  h e  s ta te s  th a t  as th e  M in iste r  o f  In d u s tr ie s  h ad  n o t  
tak en  d e liv e ry  o f  his fe r ro u s  scra p  an d  had n o t  p a id  h im  th e  va lu e  o f  th e  
sam e, h e  h a d  su ffe red  loss  a n d  d a m a g e  in a su m  o f  E s .  2 ,3 4 9 ,6 9 7 .

T h e  se co n d  n o t ic e , a  m o r e  d eta iled  on e , r e c ite s  t w o  cau ses o f  a c t io n  
a n d  re fers to  a  re p u d ia t io n  b y  th e  C row n  in o r  a b o u t  M a y  1961, o f  a n  
a g reem en t m a d e  in  J u n c /A u g u s t  1959 to  d e te rm in e  a ll d isp u te s  b y  
v o lu n ta ry  a r b itr a t io n .

I t  w ill b e  seen  th a t  th e  first o f  th ese  n o tice s  is m o r e  th a n  th re e  y ea rs  
a n ter io r  to  th e  in s t itu t io n  o f  a c tion . W h a t h a d  h a p p e n d  th e re a fte r  is 
th a t a  p ro tra c te d  c o rre sp o n d e n ce  and  n e g o t ia t io n  en su ed  in a n  a t te m p t  
by' th e  p la in tiff  t o  h a v e  a  re con s id era tion  o f  th e  d e c is io n  w h ich  th e  
p la in t iff  had  h im s e lf  c o n s id e re d  to  b e  su ffic ie n tly  fin a l t o  w a rra n t h is 
tak in g  a ctio n  u p o n  it .
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I t  se e m s c le a r  th a t  in  th e  m in d  o f  th e  p la in t if f  h im s e lf  t h ere  h a d  been  a  
final r e fu s a l o f  h is  c la im  b y  th e  tim e  h e  w r o t e  h is  first n o tice  PGO o f  
10th  J u ly  19 58 . In d e e d  h e sen t a  c o p y  o f  th is  n o t ic e  t o  th e  M in ister  o f  
F in a n c e  a lo n g  w ith  th e  n o t ic e  itse lf. T h e  accompanying le t te r  P 5 9  o f  
10th  J u ly  1 9 5 8  a lso  serv es  to  in d ica te  th e  p la in t if f 's  b e l ie f  th a t th ere  h a d  
been  a  f in a l r e fu sa l o f  h is  c la im  an d e v e n  a t  th a t  s t a g e  h e  t o o k  th e  o p p o r 
tu n ity  t o  u r g e  u p o n  th e  M in ister th a t  h is  c la im  s h o u ld  n o t  b e  le g a lly  
c o n t e s te d  b u t  h o n o u r a b ly  se ttled . T h is  a n d  fu r t h e r  a tte m p ts  b y  th e  
p la in t if f  a t  m a k in g  ap p ea ls t o  th e  a u th o r it ie s  n o  d o u b t  resu lted  in  
en su in g  c o r r e s p o n d e n ce , bu t th is  d id  n o t  ta k e  a w a y  fr o m  th e  fin a lity  o f  
th e  re fu s a l t h a t  h a d  a lrea d y  b een  m a d e  e a r lie r— a  refusal w h ich  th e  
p la in t if f  t o o  u n d e r s to o d  as be in g  su ffic ien tly  d e f in it iv e  to  req u ire  h im  t o  
seek  h is  le g a l r e m e d y . T h is  la tter  c o r r e s p o n d e n c e  c a n n o t  n o w  b e  re lied  
u p o n  as m a k in g  o u t  a  fresh  refu sa l a n d  c re a t in g  a  fr e sh  cau se  o f  a c t io n . 
A ft e r  a  fin a l re fu sa l o n e  m a y  o th erw ise  b e  a b le  t o  k e e p  ad ressin g  a p p ea ls  
t o  th e  p e r s o n s  co n ce rn e d , so m e  o f  w h ic h  m a y  d ra w  replies, a n d  
th e n  r e ly  u p o n  th e se  rep lies in  o r d e r  t o  d e la y  t h e  co m m e n ce m e n t o f  
th e  p r e s c r ip t iv e  p e r io d . I  d o  n o t  th in k  su ch  a  c o u r s e  is p erm issib le .

I t  is  th u s  e v id e n t  th a t  th e  p la in t if f ’s ca u se  o f  a c t io n  h a d  arisen  b e fo r e  
10th July J95S w h e n  he sen t h is  first n o t ic e  PGO u n d e r  se c t io n  461 o f  th e  
C iv il P r o c e d u r e  C o d e .

I t  is  p e r t in e n t  a lso  to  n o te  th a t  th e  n o t ic e  P 1 3 3  issu ed  o n  1st M a y  1953 
b y  t h e  G o v e r n m e n t  A g e n t to  th e  o w n e r  o f  th e  la n d  w h ereon  th e  m e ta l 
w as s t a c k e d , in d ica te d  th a t  b y  th a t  d a te  G o v e r n m e n t  w as n o  lo n g e r  
in te r e s te d  in  th e  scra p . In d e e d  th e  W o r ld  B a n k  R e p o r t  h a d  b een  issu ed  
in  S e p te m b e r  1952 (P 4 7 ) a n d  a n y  a m b ig u ity  a s  t o  th e  d a te  o f  th e  final 
d e c is io n  o f  th e  G o v e rn m e n t n o t  t o  p r o c e e d  w ith  th e  stee l fa c to r y  p r o je c t  
is  r e m o v e d  w h e n  o n e  sees th a t  P 1 4 2 , t h e  G a z e tte  N o t if ic a t io n  lift in g  th e  
e x p o r t  b a n ,  w a s in  S ep tem b er  1953. A  p e r io d  o f  n ea r ly  fiv e  y ea rs  o f  
n e g o t ia t io n  e n su ed  b e fo re  th e  p la in t iff  m a d e  u p  Ids m in d  th a t  w ith  th e  
fin a l r e fu s a l o f  G o v e rn m e n t to  p u rch ase  Iiis s c r a p , t h e  tim e  h ad  co m e  fo r  
h im  t o  g o  t o  c o u r t .

I t  s h o u ld  a lso  b e  n o te d  th a t  a lth o u g h  a  ser ies  o f  le tte rs  are  re lied  u p o n  
b y  th e  p la in t i f f  in  o rd e r  to  estab lish  th e  c o n t r a c t  h e  alleges, th ese  le tte rs  
d o  n o t  f o r m  th e  c o n tra c t  in  q u estion , b u t  in  a s so c ia tio n  w ith  th e  ora l 
e v id e n c e , a re  re lied  u p o n  to  p r o v e  th e  c o n t r a c t  a lle g e d . T h e  c o n tra c t  
a lle g e d  is th u s  a n  u n w ritten  co n tra ct , a n d  th e  p la in t i f f ’s cause o f  a c t io n  
w o u ld  in  a n y  e v e n t  b e  p rescrib ed  th ree  y e a rs  fr o m  th e  d a te  o f  breach . A t  
th e  la te s t  t i lls  w o u ld  be th ree  y ears f r o m  1 0 th  Ju ly ' 195S w hen  a c c o r d in g  
to  t h e  p la in t i f f ’s  o w n  u n d ersta n d in g  o f  th e  m a tt e r ,  h is  cause o f  a c t io n  
h a d  a c c r u e d .

F o r  th e s e  rea son s I  h o ld  th a t  th e  p la in t i f f ’s  c la im  is p rescrib ed .

T h e  p la in t i f f  h as m a d e  th e  a lte r n a t iv e  su b m is s io n  th a t  th ere  h a d  b e e n  
a  p r o m is e  by ' th e  G o v e rn m e n t to  re fe r  th e  m a tt e r  t o  a rb itra tio n  a n d  
th a t  h is  ca u se  o f  a c t io n  a roso  o n ly  u p o n  it s  fa i lu r e  t o  im p lem en t t h a t  
p ro m is e .
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I  m u st fo r  th is  p u r p o s e  d e a l w ith  a n o th e r  series o f  le tte rs  le a d in g  u p  t o  
' th is  m a tte r . T h is  c o rre sp o n d e n ce  in d ica te s  h o w  th e  q u e st io n  o f  a r b i t 

r a t io n  c a m e  t o  b e  m o o t e d , a t  a  p o in t  o f  t im e  su b s e q u e n t t o  th e  a c c ru a l 
o f  th e  p la in t if f ’s ca u se  o f  a c t io n . I t  a lso  sh o w s  th a t  th e  p la in tiff , h a v in g  
r e ce iv e d  a  firm  re fu sa l, w a s  a tte m p tin g , as n o  d o u b t  a  p e rso n  p la c e d  in 
h is  c ircu m sta n ce s  w o u ld  h av e , to  o b ta in  a  s y m p a th e t ic  c o n s id e r a t io n  
o f  his ca se  o n  an  e q u ita b le , ra th er  th a n  a  leg a l basis .

B y  PG7 o f  17 .1 .59  a d d re sse d  b y  th e  p la in t if f  t o  th e  J u n io r  M in ister  o f  
F in a n ce  (w h ich  le tte r  w a s a fte r  th e  p la in t if f ’s  first n o t ic e  d a te d  10 th  J u ly  
195S, u n d er  s e c t io n  461 o f  th e  C ivil P r o ce d u r e  C o d e ) th e  p la in t if f  w ro to  
th a t  a t  a n  in te rv ie w  h e h a d  h a d  w ith  th e  T re a su ry  o ffic ia ls , h e  w a s  re q u ire d  
t o  a d d u c e  e v id e n ce  o f  th e  ag reem en t b y  w h ich  h e  a lle g e d  th a t  th e  G o v e r n 
m e n t  u n d e r to o k  t o  p u rch a se  h is s cra p  ir o n . H e  sta tes  th a t  h e  h a d  

a lre a d y  d e a lt  w ith  th is  m a tte r  fu lly  a n d  su g g e s ts  th a t  a  c o n fe r e n c e  o n  th is  
q u e st io n  w o u ld  be  r e d u n d a n t  a n d  sh o u ld  b e  d isp e n se d  w ith , a n d  req u ests  
t h e  r e c ip ie n t  t o  d is p o s e  o f  th is  m a tte r  b e fo r e  th e  e n d  o f  th e  m o n th . 
P o S  fo llo w e d  w ith in  a  m o n th , o n  14 th  F e b r u a r y  19 59 , a n d  w a s w r it te n  
t o  th e  P e rm a n e n t S e c r e ta r y  to  th e  M in istry  o f  In d u s tr ie s . T h is  re fe rre d  
t o  th e  in te rv ie w s  h a d  w ith  th e  la tte r  o n  3 rd  F e b r u a r y  a n d  th e  p ro m is e  
b y  th e  la tte r  t o  c o m m u n ica te  w ith  th e  p la in t if f  w ith in  te n  d a y s . T h is  
co m m u n ica t io n  w a s  n o t  re ce iv e d  a n d  h en ce  th e  p la in t if f  a d d re sse d  th is  

le tte r  t o  th e  o ffic ia l in  q u estion  sta tin g  in te r  a lia , “  I f  th e  G o v e r n m e n t  

h a s n o w , as i t  a p p e a rs  t o  m e , a c c e p te d  in  p r in c ip le  th e  p a y m e n t  o f  c o m 
p e n sa t io n  in  th is  m a tte r , m a y  I  r e sp e c tfu lly  u rg e  j-o u , S ir, in  v ie w  o f  th e  

d e la y  in  d isp o s in g  o f  th is  m a tter , th a t  th e  G o v e r n m e n t  in equity m a y  
co n s id e r  th e  in te r im  p a y m e n t  o f  sa y , 25  p e r  c e n t  o f  th e  v a lu e  o f  m y  c la im  

a s  an  ea rn est o f  its  p o s it io n  p en d in g  fu rth e r  co n s id e ra tio n , i f  n e e d  b e , o f  

th e  fu ll q u a n tu m  o f  c o m p e n sa tio n  th a t  w ill b e  e v e n tu a lly  p a id .”

T h e re  w as n o  re sp o n se  to  th is  c o m m u n ica t io n , b u t  th e  p la in t if f  o n  th e  

fo llo w in g  d a y  w r o te  a  le tte r  t o  th e  M in iste r  o f  F in a n c e  re fe rr in g  t o  h is 
c o m m u n ica t io n  to  th e  P e rm a n e n t S e cre ta ry  t o  th e  M in istry  o f  In d u str ie s  

o n  14th  F e b ru a ry . I n  th is  le tter  th e  p la in t if f  sta tes  : “  M a y  I  r e sp e c tfu lly  
req u est y o u r  a t te n t io n , S ir, t o  th e  p e n u lt im a te  p a ra g ra p h  o f  th a t  le tte r  

in  w h ich  I  h a v e  ta k e n  th e  lib e rty  to  u rge  th a t  an  in te r im  p a y m e n t  a t  th is  

s ta g e  m ig h t b e  a  g e s tu r e  w o r th y  o f  th e  G o v e r n m e n t ’s  sy m p a th e t ic  c o n s i

d e ra t io n  in  v ie w  o f  th e  im m en se  h ard sh ip  th is  m a tte r  h as ca u sed  o v e r  th e 

p a st y e a r s .”  A  fo rm a l le tte r  P 7 0  w as re ce iv e d  in  r e p ly  a ck n o w le d g in g  

r e ce ip t  a n d  s ta t in g  in  s te re o ty p e d  fa sh ion  “  th a t  th e  m a tte r  is r e ce iv in g  

a tte n tio n  ” . E ig h t  m o n th s  la ter  o n  7 th  O c t o b e r  1959, P 71  w as re ce iv ed  

fro m  th e  D e p u ty  S e c r e ta r y  to  th e  T rea su ry , th is  t im e  in  so m e w h a t  m o re  

h o p e fu l la n g u a ge , s a y in g  th a t  th e  m a tte r  w as “  u n d er  a c t iv e  c o n s id e r a 

t io n  ”  b y  th e  r e sp e c tiv e  D e p a r tm e n ts  in  c o n s u lta t io n  w ith  th e  A t to r n e y -  

G en era l. I t  sa id  th e  p la in tiff  w o u ld  b e  in fo rm e d  as so o n  as  th e  

a r b itra tio n  p r o ce e d in g s  are  to  co m m e n ce .



WEE R AM AN TR Y, J .—Rowlands v. Attorney-General 419

S te p s  w e re  th e re a fte r  a p p a ren tly  ta k e n  to w a r d s  p rep a r in g  th e  m a tte r  
fo r  a r b it r a t io n  a n d  o n  18th N o v e m b e r , le t te r  P 7 2  b y  th e  D e p u t y  S e c r e ta r y  
t o  t h o  T r e a s u r y  slates lhat the terms o f reference to arbitration in respect of 
these and the plaintiff’s other claims were in preparation.

T h e  p la in t if f  h a d  an  in terv iew  w ith  M r. V .  M . P e ir is  o f  th e  T re a su ry  
o n  6 t h  J a n u a r y  a n d  b y  his le tte r  P 7 3  o f  7 th  J a n u a ry  co n firm e d  th e  
re su lts  o f  th is  in te rv ie w . I t  sh ow s, in te r  a lia , th a t  th e  te rm s o f  r e fe re n ce  
t o  a r b itr a t io n  h a d  n o t  as y e t  been  s e t t le d  b y  th e  A t to r n e y -G e n e r a l t o  
w h o m  th e s e  m a tte rs  had b een  r e fe r r e d  in  A u g u s t , a n d  co n s id e rs  
th e  q u e s t io n  w h e th e r  su bm ission s s h o u ld  n o t  b e  m a d e  to  th e  A t t o r n e y -  
G e n e ra l in  c o n n e c t io n  w ith  th is  d e la y .

T h e  p la in t if f  n o m in a te d  as h is la w y e r  f o r  d r a ft in g  th e  te rm s o f  re fe ren ce  
to  a r b it r a t io n , M r. S . P . A m era s in g h a m , A d v o c a t e  a n d  M r. A m era s in g h a m  
d u ly  a d d re s se d  th e  S o lic ito r -G en era l b y  le t te r  P 7 5  o n  25 th  J a n u a ry  1960 
se e k in g  a n  e a r ly  in te rv ie w  in  o rd e r  t o  d r a f t  th e  te rm s o f  referenc e . A p p a 
r e n t ly  t h e  p la in t i f f ’s la w y er  h im s e lf  b e c a m e  ex a sp era ted  a t  t h e d e la js  o f  
th e  G o v e r n m e n t  in  finalising th is  m a t t e r  a n d  th e  p la in t if f ’s le t te r  P 7 6  
o f  5 th  A p r i l  19 60  addressed  t o  th e  D e p u t y  S e cre ta ry  to  th e  T r e a su r y  
s ta te s  t h a t  th e  p la in t iff ’s la w y e r  h a d  a sk e d  t o  b e  e x cu se d  fro m  w a stin g  
h is t im e  fu r th e r  in  th is  m a tter  “  a s  h e  co m p la in s  h e has n e v e r  f e l t  s o  
fr u s tr a te d  as  h e  is  in  th is  in s ta n ce .”

T h e r e  w 'as s t ill  d e la y  in  d e c id in g  t h e  fin a l te rm s  o f  a rb itra tio n , a n d  th e  
p la in t i f f  b y  le t te r  P 7 7  o f  14th  A p r il  1 9 6 0  in fo rm e d  th e  D e p u ty  S e cre ta ry  
t o  th e  T r e a s u r y  th a t  h e  had  re ta in e d  M r. G . E .  C h itty , Q .C ., in  a d d it io n  
t o  M r. A m e ra s in g h a m  to  rep resen t h im  a t  th e  d iscu ss ion  w ith  th e  A t to r n e y -  
G e n e ra l w ith  a  v ie w  to  d ec id e  u p o n  t h e  fin a l te rm s o f  re feren ce .

F r o m  a ll th is  th e  p la in tiff d e r iv e d  l i t t le  sa tis fa c t io n , re ce iv in g  th e  u su a l 
t y p e  o f  s t e r e o t y p e d  le tter  P 7 8  o f  1 6 th  A p r i l  I9 6 0  fr o m  th e  C o n tro lle r  o f  
F in a n c e  fo r m a lly  a ck n ow led g in g  r e c e ip t  o f  th e  le tte r  o f  5 th  A p r il . T h e  
p la in t if f  a p p a r e n t ly  in  ex a sp era tion  o n  2 9 th  A p r il 1960 w ro te  le t te r  P 7 9  
to  t h e  S e c r e ta r y  t o  th e  T reasu ry  r e q u e s tin g  a n  e a r ly  in tim a tion  re g a rd in g  
th e  G o v e r n m e n t ’s  p os ition  o n  th e  q u e s t io n  o f  p rescrip tion . T h e  le tte r  
g o e s  o n  t o  s t a t e  th a t  M r. A m era s in g h a m  h a d  in fo rm e d  th e  p la in t iff  a t  th e  
e n d  o f  J a n u a r y  th a t  th e  d ra ft  te rm s o f  r e fe re n ce  to  a rb itra tio n  w e re  w ell 
a d v a n c e d  u p  t o  a  s ta g e  w heu  o n ly  a b o u t  t w o  h ou rs  o f  w ork  rem a in ed  t o  
b e  d o n e . I t  w a s n o w  ten  m o n th s  s in c e  th e  m a tte r  w as first re fe rre d  
t o  a r b i t r a t io n  a n d  th e  p la in tiff  q u it e  ju s t if ia b ly  an d  u n d e rs ta n d a b ly  
p r o te s te d  t h a t  i t  w as n o t  reason ab le  t h a t  h e  sh o u ld  b e  in d e fin ite ly  d e la y e d  
in  t h e  fin a l d isp o sa l o f  th ese  m a tte rs .

B y  P 8 0  o f  7 th  M ay  1960 th e  p la in t i f f  s ta te s  th a t  h e  h a d  b een  to ld  th a t  
t h e  T r e a s u r y  h a d  te n ta tiv e ly  n o m in a t e d  a n  a rb itra to r  an d  s o u g h t  t o  
k n o w  h is  n a m e  s o  as to  en a b le  t h e  p la in t i f f  t o  co m m u n ica te  th e  n a m e  
o f  h is  a r b i t r a to r  t o  th e  C row n .

T h e  p la in t if f  in  fa c t  o n  3 0 th  M a y  1 9 6 0  s e n t  to  th e  T rea su ry  h is d r a ft  
P 8 5  o f  th o  a g re e m e n t to  re fer  th e  m a tt e r  t o  a rb itra tio n .



O n 2 0 th  M a y  1961 b y  PS7 th e  p la in t if f  w as in fo rm e d  b y  th e  C o n tr o lle r  
o f  F in a n c e  th a t  h is  c la im s h a d  b een  ex a m in e d  a n d  th a t  th e re  w a s  n o  
p u rp o se  in  re fe rr in g  th e  m a tte r  t o  a rb itra tio n .

H a d  th is  been  th e  p o s it io n , o n e  d o e s  n o t  realise w h y  th e  o ffic ia ls  c o n 
cern ed  h a d  b e e n  s u b je c t in g  th e  p la in t if f  t o  th e  ta n ta lis in g  p r o c e d u r e  o f  
h o ld in g  b e fo r e  h im  a v e r y  rea l p r o s p e c t  o f  a r b itra tio n  o n  th e  fa ith  o f  
w h ich  h e  re ta in ed  la w y e rs  in c lu d in g  Q u e e n ’s C ou n sel, in  o r d e r  to  d iscu ss  
th e  te rm s , d r a fte d  d o c u m e n ts , a n d  in  so  m a n y  o th e r  w a y s  p re p a re d  
h im se lf fo r  th ese  m u tu a lly  c o n te m p la te d  p roceed in g s .

T h is  b r ie f  re ca p itu la tio n  w ill su ffice  t o  sh o w  th a t  t he p la in tiff  w as seek in g  
an  e q u ita b le  a d ju s tm e n t  o f  th e  m a tt e r  a fte r  re ce iv in g  a  final r e p u d ia t io n  
o f  h is leg a l c la im . T o  th e  e x t e n t  th a t  th e  C row n  c o n te m p la te d  
a r b itra tio n  p ro ce e d in g s  w ith  a  v ie w  t o  a n  e q u ita b le  a d ju stm e n t , th e  a c t io n  
o f  th e  C row n  w as c o m m e n d a b le , b u t  th erea fte r  th e  in d ec is ion  w h ich  
h as ch a ra cte r ise d  all its  a c t io n s  in  th is  m a tte r  ca m e  in to  p la y  a g a in , 
a n d  h a v in g  a c t iv e ly  e n co u ra g e d  in  th e  p la in t if f ’s m in d  th e  e x p e c ta t io n  th a t  
th ere  w o u ld  b e  a n  a r b itr a t io n , th e  C ro w n  h a s be lied  his e x p e c t a t io n s  
o n c e  m o re .

W h e n  th e  le tte r  P S 7  w r it te n  b y  th e  C on tro lle r  o f  F in a n ce  is  read  
a g a in st th e  b a ck g ro u n d  o f  P 1 S 5  o f  J u n e  2 ,1 9 5 9 , th e  m in u te  o f  th e  D ep u ty - 
S e cre ta ry  to  th e  T re a su ry  t o  t h e  sa m e  o ffic ia l, i t  b e co m e s  d iff icu lt  t o  
u n d e rs ta n d  h o w  th e  w rite r  o f  P S 7  b e lie v e d  h e  c o u ld  s o  eas ily  d isp o se  o f  
th e  m a tte r . I  re fer  t o  p a ra g ra p h s  11 a n d  12 o f  th a t  m in u te . P a ra g ra p h  
11 sta tes  th a t  a lth o u g h  th e re  is  n o  d o u b t  th a t  th e  e x is te n ce  o f  a  v a lid  
lega l c o n t r a c t  lias n o t  b een  p r o v e d ,  n everth e less , th e  w rite r  is  in c lin e d  
t o  th e  v ie w  th a t  i t  w o u ld  n o t  b e  in a p p ro p r ia te  t o  co n s id e r  w h e th e r  th e  
G o v e r n m e n t  is  in  a n y  w a y  m o r a l ly  o b lig e d  to  c o m p e n sa te  M r. R o w la n d s  
fo r  a n y  lo s s  th a t  h e  m a y  h a v e  in cu rre d  in  th e  p a rt icu la r  c ircu m sta n ce s  
o f  th is  case , as a resu lt o f  a n y  a c ts  o f  o m iss ion  o r  com m iss ion  o n  th e  p a r t  
o f  th e  G o v e rn m e n t . “  A t  le a s t  th is  m u st b e  in  ju s t ic e  g ra n te d  ” , sta tes  
th e  m in u te , “  th a t  th e  G o v e r n m e n t  d id  n o t  a b s o lu te ly  d isa b u se  
M r. R o w la n d s ’ m in d  o f  th e  b e l ie f  w h ich  M r. R o w la n d s  a p p ea rs  t o  h a v e  
en terta in ed , a t  lea st a t  o n e  s ta g e , th a t  th e  G overn m en t, w as g o in g  t o  b u y  
h is  scra p — v id e  h is le tte r  o f  1 8 th  A u g u st, 1949. ”

P a ra g ra p h  12 o f  th a t  m in u te  s ta tes  th a t  i f  it  is c o r r e c t  th a t  th e re  is  
som e k in d  o f  m o ra l o b lig a t io n , th e n  th e  q u e st io n  th a t  w o u ld  n ecessa r ily  

arise w o u ld  b e  th e  q u a n tu m  o f  c o m p e n s a t io n  to  b e  p a id  to  Air. R o w la n d s .
A s rega rd s th is , i f  it  w as th e  in te n t io n  o f  G o v ern m en t t o  p u rsu e  th is  a s p e c t  

o f  th e  m a tte r , th e  w rite r  su g g e s ts  th a t  th e  p a p e rs  m ay' be  re fe rre d  b a ck  
to  h im  a fte r  a fu rth e r  r e p o rt  in  c o n s u lta t io n  w ith  th e  C h ie f  V a lu er.

I t  is  so m e w h a t d is co n c e r t in g  to  fin d  th a t  a G o v e r n m e n t  o ffic ia l t o  

w h om  su ch  a  m in u te  h a d  b e e n  a d d ressed  sh ou ld  fin d  J iim sclf a b le  s o  

lig h tly  t o  d ism iss th e  p la in t if f ’s  a p p e a l in  th e  su m m a ry  terras o f  th e  

le tter  PS7.
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W e  th u s  see  firstly  th a t  th e  le g a l c la im  h a d  lon g  been  r e p u d ia te d  w h e n  
•this co rre sp o n d e n ce  s ta r te d , a n d  s e c o n d ly  th a t  th e  w illin g n e s s  o f  
■ G ov ern m en t (a lth ou g h  th is .la te r  p r o v e d  fu tile ) t o  con s id er  th e  q u e s t io n  
fu r t h e r  as a  m a tter  o f  e q u it y ,  c o u ld  n o t  d e la y  th e  c o m m e n c e m e n t  o f  
p r e s c r ip t io n .

F u rth e r m o r e , in  a n y  e v e n t , t h e  m e r e  c ircu m sta n ce  th a t  p a r t ie s  a g r e e  
t o  r e fe r  a  m a tter  t o  a r b itr a t io n  a n d  th a t  th e  a rb itra tio n  a g r e e m e n t  
th e r e a fte r  falls th rou g h , d o e s  n o t  m e a n  th a t  th e  c o m m e n c e m e n t  o f  
l im ita t io n  is d e la yed  u n til t h e  a r b itr a t io n  arran gem ents b r e a k  d o w n . 
T h e  ru n n in g  o f  tim e, o n c e  c o m m e n c e d , is  n o t  in te r ru p te d  b y  th e  
p r e p a r a t io n s  fo r  a r b itra tio n  o r  b y  t h e  p e n d e n cy  o f  a  r e fe re n ce . T h e  

•cause o f  a c t io n  has a lrea d y  a c c r u e d  a n d  in d eed  it  is th a t  w h ich  c o n s t it u t e s  
•the s u b je c t  m a tter  o f  th e  p r o p o s e d  re fe re n ce .

T h e  gen era l p r in cip le  in  E n g lish  la w  w o u ld  a p p ear to  b e  t h a t  t h e  p e r io d  
- o f  l im ita t io n  runs fro m  th e  d a t e  o n  w h ich  th e  “  cau se  o f  a r b i t r a t io n  ”
■ a c c r u e d  h A d a p tin g  th is  t o  o u r  la w  w h ere  th ere  is n o  sp e c ific  s t a t u t o r y  
p r o v is io n  dea ling  w ith  th e  m a tte r , th e  p er iod  o f  lim ita tio n  w o u ld  run  

•from  th e  d a te  w hen  th e  ca u se  o f  a c t io n  accru ed . I n  E n g la n d  in d e e d  
s e c t io n  27 (5 ) o f  th e  L im ita t io n  A c t  p r o v id e s  th a t  w h ere  a n  a r b itr a t io n  
p r o v e s  a b o rt iv e  fo r  ce rta in  s p e c if ie d  reason s, th e  co u r t  m a y  o r d e r  th a t  
t h e  t im e  lo s t  b e  e x c lu d e d  in  c o m p u t in g  th e  p e r io d  o f  lim ita t io n  f o r  t h a t  
d is p u te . W e  h ave  h o w e v e r  in  C e y lo n  n o  sp ecia l s ta tu to r y  p r o v is io n  
• interfering w ith  th e  n o rm a l p r in c ip le s  o f  p rescrip tion  in  th is  r e g a rd .

C o n se q u e n tly  a lth o u g h  a t  a  s t a g e  su b seq u en t to  th e  a cc ru a l o f  th e  
■ p la in tiff’s cause o f  a c t io n , a r b it r a t io n  p roceed in g s  w e re  m o o t e d  a n d  
in d e e d  ta k en  u p  to  a  c e r ta in  p o in t ,  th e  m o m e n t w h en  t h e y  e v e n t u a lly  
•proved a b o rt iv e  is n o t  th e  m o m e n t  w h en  tim e  beg in s to  ru n . T h e  fa c t  
■that a rb itra tion  p ro ce e d in g s  w e re  co n te m p la te d  d oes  n o t  t h e r e fo r e  h e lp  
t h e  p la in t iff  in a tte m p tin g  t o  ta k e  h is case  o u t  o f  th e  o p e r a t io n  o f  th e  
■Statute.

I  a m  fo r  these reasons c o m p e lle d  t o  a r r iv e  a t  th e  c o n c lu s io n  t h a t  th e  
p la in t i f f ’s c laim  on  all th e  a l te r n a t iv e  bases set fo r th , m u st fa il.

I n  v iew  o f  these fin d in gs  i t  d o e s  n o t  b e co m e  n ecessary  t o  e x a m in e  in 
'd e t a i l  th e  w a y  in  w h ich  th e  p la in t i f f  h as m a d e  u p  his c la im .

S in ce  h ow ev er  th e s u g g e s tio n  h a s  b e e n  m a d e  th a t  th e  c la im  is  fa n c ifu l 
:a n d  n o t  su bsta n tia ted  b y  fa c t s  a n d  figures an d  since in  a n y  e v e n t  th e  
o p in io n  o f  th is C ou rt m a y  p r o v e  u se fu l o n  th e  q u an tu m  o f  d a m a g e s , i t  is  
n e c e s s a r y  to  m ak e a  few  o b s e r v a t io n s  in  rega rd  to  th e  c o m p u t a t io n  o f  th e  
p la in t i f f ’s claim .

B r ie fly  th e  p la in t if f ’s  c a se  is  t h a t  h e  b o u g h t  4,161 v e h ic le s  o f  w h ich  
'2 ,4 S 9  w ere a t H en d a la  (v id e  P 6 ) ,  8 1 8  w ere  a t  T r in com a lee  (v id e  P 7 )  a n d  
& 5 4  w e re  a t K ir illa p o n e  (v id e  P S ). A ft e r  p u rch ase  h o w e v e r , t h e  a c tu a l 1

1 Russell on Arbitration, 16th ed. p. 6.
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co u n t revea led  4 ,8 1 4  v e h ic le s , o f  w h ich  3 ,1 00  w ere  a t  H e n d a la , 9 0 0  
a t  K ir illa p o n e  a n d  S 04  a t  T r in c o m a le e . R a b o t  th e  p e r s o n a l a ss is ta n t t o  
th o  p la in tiff  s ta te s  t h a t  th e  fir s t  th in g  h e  d id  fo r  th e  p la in t i f f  -was t o  
prep are  an  in v e n to r y  o f  th e  v e h ic le s  in  these th ree  d e p o ts .

I t  m a y  b e  th a t  t h e  d is c r e p a n c y  w as d u e  as S a n son i, o n e  o f  th e  M a n a g ers  
o f  th o m ilita ry  v e h ic le  b r e a k  d o w n  D e p o t  has sa id , t o  v e h ic le s  be in g  
b rou g h t in  e v e n  a ft e r  th e  p la in t i f f ’s p u rch ase , a lth o u g h  t h e y  h a v e  n o t  
been  in clu d ed  in  th e  a d v ic e  n o te  a t  th e  tim e  o f  ta k in g  o v e r .

T h e  p la in t iff  t o o  h a s  in  e v id e n ce  s ta ted  th a t  th ere  w e re  m o r e  v eh ic le s  
in each  o f  th e  d e p o t s  t h a n  w e re  re fe rred  to  in t he a d v ic e  n o t e  P 6 , P 7  a n d  
P 8  a n d  th a t in  a d d it io n  th e re  w ere  a lso  large q u a n tit ie s  o f  lo o s e  s c ra p  
inside th e  v e liic le s .

T h ere  is n o  re a so n  t o  d o u b t  th is  e v id e n ce  o f  th e  p la in t i f f  a n d  th e re fo re  
th e  to ta l o f  4 ,S 14  v e h ic le s  fo u n d  in  th e  d e p o ts  u p o n  a  p h y s ic a l  c o u n t  m a y  
sa fely  be  a c te d  u p o n .

T h e  q u a n tity  o f  s c r a p  ir o n  a v a ila b le  t o  th e  p la in t if f  f r o m  th is  lo t  o f  
veh icles has b e e n  w o r k e d  o u t  u p o n  w h a t th e  p la in t i f f  s ta te s  is a  
con serv a tiv e  e s t im a te  o f  4  t o n s , as be ing  th e  a v e r a g e  ta r e  w e ig h t  o f  a  
vehicle.

O n th is  basis  w e  g e t  a p p r o x im a te ly  19,000 ton s  o f  s c r a p . T o  th is  th e  
p la in tiff h as a d d e d  f iv e  th o u sa n d  ton s  as e st im a ted  to n n a g e  t o  c o v e r  
loose  scrap , h a v in g  r e g a r d  t o  th e  p r o p o r t io n  o f  lo o s e  s c r a p  as co m p a re d  
w ith  th e  q u a n t ity  o f  m e ta l in  th e  veh ic les . T h ese  fig u res  m a k e  u p  a  
to ta l o f  24 ,000  to n s  o f  s c r a p . F r o m  th is  th e  p la in t if f  h a s  s u b t r a c t e d  th e  
sum  o f  fo u r  th o u s a n d  to n s  as rep resen tin g  m a ter ia l o th e r  th a n  fe r ro u s  
scrap , th u s a rr iv in g  a t  th e  fig u re  o f  20 ,000  ton s as th e  o p e n in g  s to ck .

H a v in g  reg a rd  t o  th e  sc ru p u lo u s  h on esty  o f  th e  p la in t i f f  a s  d is p la y e d  

th rou g h ou t th e se  p r o c e e d in g s  a n d  t o  th e  fa c t  th a t  h is  b o o k s  th o u g h  

a v a ilab le  h a v e  n o t  b e e n  in  a n y  w a y  ch a llen ged  b y  th e  C ro w n , I  c o n s id e r  

th e estim ate  o f  2 0 ,0 0 0  to n s  t o  b e  a  sa tis fa c to ry  basis  o n  w h ic h  th e  

ca lcu la tion s  m a y  b e  m a d e .

T h e  re d u ctio n  o f  th e se  s to c k s  to  th e  fo rm  o f  s cra p  e n ta ile d  h e a v y  a n d  

ex p en siv e  w o rk . T h o  p la in t if f  h as s ta ted  th a t th e  h e a v y  s e c t io n s  o f  th ese  

A rm y  v eh ic les  h a d  t o  b e  c u t  in to  p ieces an d  th is  in v o lv e d  th e  use o f  

o x y g e n  flam es. T h e  v e h ic le s  h a d  to  b e  d ism a n tled  a n d  th e  p a rts  h ad  t o  

b e  s ta ck e d . T h e  ite m s  w e re  s o  h e a v y  th a t  a  la rg e  la b o u r  fo r c e  w a s  

requ ired . T h e  w o r k  in v o lv e d  in  tra n sp ortin g  th e  s c r a p  b e tw e e n  th e  

d e p o t  a n d  th e  w h a r fs  a t  C o lo m b o  an d  T r in c o m a le e , req u ired  

h eavy  m o to r  t r a n s p o r t .

M ain ten an ce  w a s  lik e w ise  v e ry  ex p en s iv e  a n d  h a s  a lr e a d y  been  

d iscussed.



T h e  p la in t iff  h a d  a lso  t o  fin d  t h e  n e a re s t  and  b est a v a ila b le  m a r k e t  in  
I n d ia  fo r  th e  sa le  o f  fe r ro u s  sc r a p . F o r  th ese  p u rp oses it  b e c a m e  n e ce s s a r y  
f o r  h im  t o  u n d erta k e  s e v e ra l tr ip s  t o  In d ia  w h ere  h e  c o n c lu d e d  a l l  th e  
•essentials fo r  th e  w h o lesa le  d is p o sa l o f  th e  20 ,000  to n s  o f  s c r a p  ir o n  w h ich  
h e  h a d  in  C ey lon . T o  a ss is t  h im  in  th ese  n eg o tia tion s  h is  a s s is ta n t  
M r . R a b o t  as w e ll h a d  t o  f ly  t o  In d ia .

I t  is  th u s c lea r  t h a t  v e r y  h e a v y  e x p e n d itu re  w as in cu r re d  b y  th e  
p la in t if f  in  c o n n e c t io n  w ith  this e n t ir e  m a tter .

W e  h a v e  it  fr o m  P1G 2 th a t  3 ,6 0 6  to n s  w ere  sh ip p ed  t o  In d ia  a n d  
f r o m  P I  72 th a t  5 ,5 67  to n s  w e re  so ld  in  C ey lon  m a k in g  a  t o t a l  o f  9 ,1 7 2  
t o n s  d isp o se d  o f .  S u b tr a c t in g  th is  fr o m  th e  o p en in g  s t o c k  o f  2 0 ,0 0 0  
to n s  o n e  is  le ft  w ith  a  b a la n c e  s t o c k  o f  som ew h a t o v e r  10 ,000  to n s .

A c c o r d in g  to  P 3 A  th e  p la in t if f  m a k e s  a  fu rth e r  d e d u c t io n  o f  o v e r  1 ,0 0 0  
to n s  o n  a c c o u n t  o f  n o n -fe r r o u s  s c ra p  a n d  m o to r  p a rts , le a v in g  a c c o r d in g  
t o  P 3 A  a  s to ck  o f  8 ,9 0 6  to n s  u n d isp o s e d  o f  in  his h an d s.

T h e  a v era g e  sa le  p r ic e  in  I n d ia  w a s R s . 2S7 p e r  to n  a n d  t h e  a v e r a g e  
sa le  p r ic e  in  C ey lon  w a s R s .  12 6 . T h is  y ie ld s  an  a v e ra g e  sa le  p r ic e  o f  
R s .  2 0 7  p e r  to n  a n d  o n  th is  b a s is  a c c o rd in g  to  P 3 A  i f  th e  p la in t i f f  h a d  
s o ld  h is  8 ,906  to n s  he w o u ld  h a v e  rea lised  R s . 1,843,542. P 3 A  a d d s  o n  t o  
t h is  th e  v a r iou s ite m s  o f  e x p e n d itu r e  in cu rred  in  c o n n e c t io n  w ith  8 ,9 0 6  
to n s . T h e  su m  o f  R s .  4 9 2 ,2 9 9  w h ich  is  th e  p r in cip a l a m o u n t  s o  a d d e d  
a p p e a r s  n o t  u n rea son a b le  h a v in g  reg a rd  to  th e  v e ry  h ea v y ' e x p e n d itu r e  
w h ich  th e  p la in t iff  w a s  o b l ig e d  t o  in cu r  as a lrea d y  o u t lin e d . T h e  o t h e r  
ite m s  a d d e d  are o f  a  c o m p a r a t iv e ly  tr iflin g  n a tu re  a n d  th e  p la in t i f f  h a s  
a ls o  r e d u ce d  fr o m  h is  c la im  th e  su m  o f  R s . 10 ,000  w h ich  h e  e v e n t u a lly  
re a lis e d  u p o n  th e  sa le  o f  h is  s c r a p .

H a v in g  rega rd  to  th e  p la in t i f f ’s  e v id e n ce  and  to  th e  a v a i la b il it y  o f  h is  
b o o k s  in  cou rt, i t  can  s c a r c e ly  b e  sa id  th a t  th e  sum  o f  R s . 4 9 2 ,0 0 0  in cu r re d  
f o r  lo o k in g  a fte r  th is  s c r a p  d u r in g  a  p er iod  o f  th ree  y e a r s  is  e x ce s s iv e . 
E v e n  i f  som e  d e d u c t io n  is  t o  b e  m a d e  o n  th a t  a c c o u n t , t h a t  d e d u c t io n  
w o u ld  b e  co m p a ra t iv e ly  tr illin g  a g a in s t  th e  p r o v e d  v a lu e  o f  n e a r ly  t w o  
m illio n  ru p ees as th e  sa le  p r ic e  o f  th e  scrap .

O n  th e  basis o f  th is  c o m p u ta t io n  th e  p la in t iff  assesses h is  c la im  a t  
R s .  2 ,3 57 ,87 2 .

F o r  th ese  reason s I  d o  n o t  th in k  it  ca n  fa irly  b e  sa id  th a t  th is  c la im  is  
e x o r b it a n t  o r  e x a g g e r a te d  a s  w a s  su g gested .

H a d  th e  p la in t iff  su c c e e d e d  th e re fo re  in  estab lish in g  t h e  ca u se s  o f  
a c t io n  u p o n  w h ich  h e  su e d , I  d o  n o t  th in k  th a t  i t  c o u ld  fa ir ly  b e  
u rg e d  ag a in st h im  th a t  th e  q u a n tu m  o f  d a m ag es c la im e d  is  in  a n y  w a y  
e x ce s s iv e .

I t  sh ou ld  a lso  b e  o b s e r v e d  th a t  th e  p la in tiff  th ro u g h  h is  a c c o u n ta n t  
R a ja d u r a i  p la ce d  b e fo r e  c o u r t  th e  resu lt o f  h is  in sp e c t io n  o f  t h e  b o o k s  
o f  a c c o u n t . D o c u m e n ts  P 1 7 0  t o  P 1 7 4  a lon g  w ith  th e  o r a l t e s t im o n y  o f  
R a ja d u r a i w h o  a u d ite d  th e  a c c o u n t  b o o k s  sh o w e d  t h e  m a n n e r  o f
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ca lcu la tio n  o f  t h e  fig u res  o n  w h ich  th e  p la in t i f f  w a s re ly in g . T h ese - 
figures a c c o r d in g  t o  R a ja d u r a i  w ere ba sed  u p o n  t h e  p la in t i f f ’s b o o k s  o f  
a c c o u n t  w liich  w e re  a v a ila b le  in  co u r t  a n d  h a d  th e  d e fe n d a n t  d es ired  to - 
qu estion  th e  a c c u r a c y  o f  R a ja d u r a i ’s figures o r  h is  m a n n e r  o f  c o m p u ta t io n  
h o w o u ld  n o  d o u b t  h a v e  h a d  th e  o p p o r tu n ity  o f  d o in g  s o . I t  is n o t  
d en ied  b y  th e  C r o w n  th a t  th e  b ook s w ere a v a ila b le  in  c o u r t . In a s m u ch  
as P I 7 0  to  P 1 7 4  a p p e a r e d  to  b e  a su m m a ry  o f  th e  b o o k s , I  co n s id e r  th a t  
th e  c o m m e n t  is  n o t  a v a ila b le  a t th is  s ta g e  t h a t  th e  b o o k s  w ere  
n o t  p r o d u c e d . S e c t io n  65 (7) o f  th e  E v id e n c e  O rd in a n c e  p r o v id e s  th a t  
s e co n d a ry  e v id e n c e  m a y  b e  g iv en  o f  th e  c o n te n ts  o f  a  d o c u m e n t  w h e n  
th e or ig in a ls  c o n s is t  o f  n u m erou s a c c o u n ts  o r  o f  d o c u m e n ts  w h ich  
ca n n o t  c o n v e n ie n t ly  b e  ex a m in ed  in  c o u r t  a n d  th e  fa c t  t o  b e  p r o v e d  is  
the g en era l r e s u lt  o f  th e  w h ole  c o lle c t io n . W h e n  M r. R a ja d u r a i ’ s 
su m m aries P 1 7 0  t o  P 1 7 4  w ere  so u g h t to  b e  p r o d u c e d  a n d  w e re  p r o d u c e d  
w ith o u t o b je c t io n ,  th e  C row n  cou ld  n o t  th e r e a fte r  ta k e  u p  th e  p o s itio n  
th at p r e ju d ic e  h a d  b e e n  ca u sed  to  it  b y  rea son  o f  th e  n o n -p r o d u c t io n  o f  
th e  b o o k s  o f  a c c o u n t .

T h e  n e x t  q u e s t io n  is th e  qu estion  o f  m it ig a t io n  o f  d a m a g e s . I  h a v e - 
a lrea d y  r e fe rre d  in  a n o th e r  c o n te x t  t o  th e  e v id e n c e  o f  th e  m a n y  
p reca u tion s  th e  p la in t i f f  to o k , a s fo r  e x a m p le  g re a s in g  th e  s c ra p  a n d  
fen cin g  it  a ll r o u n d , so  as  t o  p re v e n t co r r o s io n , a n d  t o  th e  m a in te n a n ce  
exp enses w h ich  e x c e e d e d  R s . 12,000 p er  m o n th .

I  d o  n o t  th in k  i t  c o u ld  fa ir ly  b e  u rg ed  th a t  a d d e d  p re ca u t io n s  w e re  
n ecessary  o n  h is  p a r t .  I t  m u st be  re m e m b e re d  t h a t  th e  s c ra p  w as o f  
such  e x te n s iv e  p r o p o r t io n s  th a t  it  co u ld  n o t  p o s s ib ly  b e  h o u s e d  o r  ro o fe d  
ov er. I t  h a d  n e ce s sa r ily  to  be  le ft in  th e  o p e n , a n d  s c r a p  ir o n  le ft  in  th e  
op en  fo r  a  p e r io d  o f  y e a r s  m u st n ecessarily  ru s t  a n d  d e c a y . W e  h a v e  th e  
e v id en ce  o f  th e  p la in t if f  th a t  a lth o u g h  th e re  w a s  a  m a rk e t  p r ice  o f  
h u n d red s o f  r u p e e s  p e r  to n  w h ich  h e  co u ld  h a v e  o b t a in e d  w h e n  th e  ir o n  
was in  g o o d  c o n d it io n , th e  b est h e co u ld  d o  w ith  h is  s t o c k  fin a lly  w as to- 
sell o f f  th e  e n tire  lo t  f o r  a  su m  o f  R s . 10 ,000 .

A n o th e r  fa c t o r  t o  b e  con s id ered  h ere  is th e  c o n d it io n  r e p o r t  P 1 5 7  
d a ted  IS th  M a y  19 53 , w h ich  sh ow s th e  v a lu e  o f  t h e  lo ts  o n  w h ich  this- 
scrap  w as s ta c k e d . W e  see fro m  th is  th a t a t  a n y  r a te  b y  1953  t in s  scra p  
had b a d ly  d e te r io r a te d , fo r  th e rep ort o b se rv e s  th a t  th e re  w ere  la rg e  
qu an tities sp re a d  o v e r  a b o u t  75 per  ce n t  o f  th e  la n d , e s t im a te d  a t  6 ,0 0 0  
tons o f  useless s c r a p  iro n  “  h ea v ily  c o r r o d e d  a n d  in  a b a d  sta te  o f  
d e ter io ra tion  ” . T h e  m a jo r  d eterio ra tion  o f  th e  s to c k s  h a d  a lrea d y  
o ccu rre d  b e fo r e  t h e  b re a ch  o f  c o n tra ct  a lle g e d  b y  th e  p la in tiff  a n d  efforts- 
a t red u c in g  d a m a g e s  a t  a n ) ' stage  su b seq u en t t o  1 9 5 3  w o u ld  n o t  h ave- 
a v erted  a n y  su b s ta n t ia l loss. T h ere  is th e r e fo re  lit t le  m e r it  in  the- 
su bm ission  th a t  th e  p la in t if f  cou ld  h ave  m in im is e d  his lo ss  b y  se llin g  
even  a t th a t  s ta g e .

I  co n s id e r  th a t  h a v in g  regard  to  th e  s te p s  ta k e n  b y  th e  p la in t iff  t o  
p ro te c t  th e  p r o p e r t y ,  it  ca n n o t be  held  a g a in st th e  p la in t if f  th a t  th e re  
was a n y  fa ilu re  o n  h is  p a r t  t o  m in im ise d a m a g es .
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. I  h a v e  a lr e a d y  co m m e n te d  u p o n  th e  g r e a t  h a r d sh ip  cau sed  to  th e  
p la in t i f f  th r o u g h  n o  fa u lt  o f  h is o w n  b u t  in  co n s e q u e n c e  o f  ch a n g in g  
o f f ic ia l  p o l i c y .  I  h a v e  a lso  re fe rred  t o  t h e  a lto g e th e r  u n s a t is fa c to r y  
m a n n e r  in  w h ic h  th e  T reasu ry  h a n d led  t h e  p la in t i f f ’s c la im . T h e  lea rn ed  
tr ia l ju d g e  h a s  b e e n  so  s tru ck  b y  th ese  m a tte r s  t h a t  h e  has o b s e rv e d  th a t  
“  t h e  G o v e r n m e n t ’s om iss io n  t o  d isa b u se  t h e  p la in t i f f ’s m in d  w ith  reg a rd  
t o  h is  b e l ie f  th a t  th e  G o v e rn m e n t w o u ld  b u y  h is  s c r a p  iro n  m a y  g iv e  rise  
t o  a  m o r a l  o b l ig a t io n  o n  its  p a r t  t o  p a y  th e  p la in t i f f  co m p e n sa tio n  in 
r e s p e c t  o f  th e  a c ts  d o n e  b y  h im  in  th e  c ircu m sta n ce s  se t o u t  in  his 
e v id e n c e .  ”  S o  a lso , in  rega rd  to  th e  C r o w n ’s  p le a  o f  p re scr ip tio n , h e  has 
o b s e r v e d  th a t  t h e  d e la y  o f  th e  p la in t iff  t o  in s t itu te  th is  a c t io n  w as d u e  
t o  th e  n e g o t ia t io n s  w h ich  h e  w as c a rry in g  o n  -with th e  G o v e rn m e n t . I t  
is  t r u e  th e  p la in t if f  is  n o t  en tit led  in  la w  t o  a v o id  th e  o p e ra t io n  o f  
p r e s c r ip t io n  o n  th is  basis, b u t w e  k n o w  a s  a  fa c t  th a t  t i l l  a  v e r y  la te  
s ta g e  t h e  p la in t i f f  w as a c t iv e ly  led  t o  e x p e c t  a  s e t t le m e n t  b y  a rb itra tio n . 
T h e  le a rn e d  D is t r ic t  J u d g e  has c o n s e q u e n t ly  e x p re s se d  stro n g  d o u b ts  
re g a rd in g  th e  p r o p r ie ty  o f  th e  p lea  o f  p r e s c r ip t io n , “  esp ecia lly  in  th e  
c ir c u m s ta n ce s  o f  th is  case, w here th e  d e la y  has b e e n  d u e  to  n e g o t ia t io n s  
b e in g  c a r r ie d  o n  b e tw e e n  th e  p la in tiff  a n d  th e  G o v e rn m e n t . ”  I

I  f in d  m y s e l f  in  ag reem en t w ith  th e  v ie w s  e x p re s se d  b y  th e  lea rn ed  
tr ia l ju d g e  a n d  a m  o f  th e  v iew  th a  t th e  c ir c u m s ta n ce s  o f  th e  case, a lth o u g h  
t h e y  c a n  g r o u n d  n o  lega l cla im , m a y  w e ll h a v e  g iv e n  rise t o  a  m o r a l 
o b l ig a t io n  o n  t h e  p a r t  o f  th e  g o v e r n m e n t  t o  r e d u c e  th e  a m o u n t o f  th e  
p la in t i f f ’s  loss.

I  w o u ld  g iv e  ex p ress ion  to  th ese  v ie w s  b y  a w a rd in g  th e  su ccessfu l 
d e fe n d a n t  n o  c o s ts  e ith er  h ere  o r  in  th e  C o u r t  b e lo w .

T h e  p la in t if f -a p p e lla n t ’s a p p ea l is  d ism issed .

T hamotheram, J .— I agree.
Appeal dismissed.


