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Vendor and purchaser—Speculative purchase— Express warranty of title— Itujhl of 
purchaser to claim damages.

■\Vhcro a purchaso of land was speculative and the purchaser knew that the 
title of the vendor might be defective—

Held, th a t tho purchaser, when evicted, was not entitled to  ejaim damages 
from tho vendor even though the deed of sale contained an express w arranty of 
title.

jA -P P E A L  front a jud gm en t o f  th e  D istric t Court, K u runegala .

I I .  IT. J a yew a rd en e , Q .C ., w ith  D . S . X c lh sin g h e  and P .  P ana-singhe, 
fo r  P la in tiff-A p pellan t.

N o  appearance for D efen d an ts-E esp on d cn ts.
C u r. a d v . vuJt.

D ecem ber 5, 1955. B a s n a y a k e , A .C .J .—

On deed N o . 30SS o f  Gth D ecem ber, 19-12, a tte sted  by 0 . P . S en anayak c, 
N o ta ry  P ub lic (hereinafter referred to  as P i ) ,  th e  p la in tiff-ap pellan t 
(hereinafter referred to as th e  ap pellan t), purchased  from  th e  s ix  
defen dan ts to  th is  action  (hereinafter referred to  as th e  respondents) for a  
su m  o f  one thousand  rupees an u nd iv id ed  three-fourth  share o f  all their  
righ ts in  five d ifferent a llo tm en ts form ing  one b lock  o f  land  o f  a  to ta l  
e x te n t  o f  ab ou t 50  acres or 5 pelas kurakkan sow ing ex ten t. T he deed  
w hich  is in  S inhalese contained  th e  fo llow in g  w arranty  accord ing to  th e  
tran slation  produced by the ap pellan t. The relevant clause in th e  orig inal 
is  a lso  se t ou t below  :

“ IVe th e  said  vendors for ou rselves, our heirs, execu tors, and  
adm inistrators hereby further co ven an t to  and agree w ith  th e  said  
vendee, h is heirs, execu tors, adm in istrators and assigns to  confirm ' 
th is  sa le in all m anner to  w arrant and  defend  th is  should  an y d isp u te  
arise against th is and also to  ex ecu te  an y  deeds, assurances, e tc ., a t th e  
cxjJcnse o f  the said  ven d ee or h is heirs, e tc . if  reasonably  requested  for  
th e  further confirm ation o f  th is  sa le  in  respect o f  th e  said  P rem ises ” .
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O n 30 th  March 1943, th e  a p p e lla n t in st itu ted  a p artition  a c tio n  in  th e  
D is tr ic t  Court o f  K u ru negala  on  th e  ground  th a t  th e  com m on  an d  u n ­
d iv id e d  possession  o f  th e  lan d  w as a tte n d ed  w ith  in con ven ien ce  an d  th a t  
i t  w a s  desirable an d  ex p ed ien t th a t  a  p a rtitio n  th ereof be e ffected  u n d er  
t h e  P a rtitio n  O rdinance. H e  c la im ed  3 /4  o f  th e  land  and  assign ed  1 /4  
t o  th e  s ix  d efen d an ts n am ed  b y  h im  as p arties -to th e  actio n . T h e  
a p p e lla n t valued  th e  land  a t  E s .  2 ,5 0 0  fo r  th e  purpose o f  th e  a c t io n .  
T h e  e x te n t  to  w hich  th e  a p p e lla n t w a s con versan t w ith  th e  d eta ils  o f  th e  
t i t l e  h e  cla im ed  is show n b y  th e  fo llo w in g  paragraphs o f  th e  p la in t (P 2 )  
w h ich  s e t  o u t th e  d ev o lu tio n  o f  t i t le  to  th e  land  :

“ 2 . H erath  M u d iyanselage M udaliham i K orale to  an  u n d iv id ed  
h a lf  share and  H era th  M u d iyan se lage  M utu M enike and  D in g iri M en ika  . 
to  th e  rem aining h a lf  share in  eq u a l shares w ere the orig inal a b so lu te  
ow ners and proprietors an d  in  p o ssess io n  o f  a ll that a llo tm en ts  o f  la n d  
ca lled  (here fo llow s a  d escr ip tio n  o f  th e  land).

“ 3. B e in g  so se ized  an d  p o sse ssed  o f  an  und iv id ed  h a lf  share th e re o f  
th e  sa id  M udaliham v K ora le  d ied  in te s ta te  leav in g  h im  su rv iv in g  a s  
h is  o n ly  heirs-a t-law  ch ildren  n a m e ly  (1) D in giri B an d a  an d  (2) U k k u  
M enika  w ho succeeded  to  h is  e s ta te , w hich  in clud ing  th e  sa id  sh are  o f  
th e  sa id  prem ises w as ad m in istered .

“ 4 . B e in g  so  se ized  an d  p o ssessed  o f  an  undi\-ided  quarter sh are  
th e r e o f  th e  sa id  M utu M enika d ied  in te s ta te  leav in g  her su rv iv in g  a s  
h er o n ly  heirs-at-law  her four ch ild ren  n am ely  (1) K iri B a n d a  V id a n e  
(2) P u n ch i B an d a  (3) A p p u h am i an d  (4) U kk u  B an d a  w ho su cceed ed  
to  her e s ta te  w hich  in clu d ing  th e  sa id  share o f  th e  said  p rem ises w as n o t  
l ia b le  to  be adm in istered .

“ 5. B e in g  so  seized  an d  p o ssessed  o f  three u nd iv id ed  quarter sh are  
th e r e o f  the said  D ingiri B a n d a  a n d  U k k u  M enika (referred to  in  p a ra ­
g rap h  3 hereof) and  K iri B a n d a  V id an e , P unch i B anda, A p p u h a m y  an d  
U k k u  B a n d a  in  and b y  D e e d  o f  sa le  N o . 30S8 d a ted  6 th  d a y  o f  
D ecem b er, 1942, so ld  th e  sa m e  to  I .  T . M. K iri M udiyanse P o tu h era  
a lia s  K . M. P otuhera , th e  p la in t ii f  ab oven am ed  w ho thereup on  b eca m e  
e n t it le d  th ereto  and  to  th e  p o ssess io n .

"  6. B e in g  so  seized  an d  p o ssessed  o f  an  und iv id ed  quarter sh are  
th e r e o f  th e  said  D in giri M en ika  d ied  in te s ta te  leav in g  her su rv iv in g  
a s  her h eir-at-law  her ch ild  M utu  M enika w ho d ied  leav in g  her su rv iv in g  
a s  her h eirs-at-law  her ch ild ren , n a m e ly  (1) K alu  B an d a , (2) K an -  
m en ik a , (3) D ingiri B an d a , (4) W im alagn an a  Thero, (5) K ir i M enika  
a n d  (6) D ingiri M enika, th e  d e fen d a n ts  ab oven am ed  w h o  su cceed ed  
to  h er e s ta te  w hich  in clu d in g  th e  sa id  share o f  th e  said  p rem ises w as  
n o t  liab le  to  be ad m in istered .

“ 7 . A ll th e  p la n ta tio n s  h a v e  b een  m ade b y  th e  d e fe n d a n ts ” .
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A fter in terlocu tory  decree had been entered  \a r io u s  c la im ants, ab ou t  
38 in  num ber, in terven ed  and claim ed th e  land  for  th em selves to  the  
exclusion  o f  th e  ap pellan t. A fter a trial in  w hich  th e  claim s o f  
the appellan t, th e  d efendants, and th e  in terven ien t-d efen d n n ts were 
in vestigated , th e  ap p e lla n t’s action  w as d ism issed  on 8 th  D ecem ber, 1949.

In  th e  course o f  th e  proceedings o f  the p artition  a ction  th e  appellan t 
noticed  th e  resp ond en ts to  warrant and defend  h is  t it le . T h ey  p arti­
cipated  in  th e  proceed ings but did n o t succeed  in  esta b lish in g  the title. 
The appellan t d id  n o t appeal from th e decree d ism issin g  h is  claim  in  th e  
partition  action  because he said h e had no  m on ey . N eith er  did  th e  
respondents appeal. U pon  th e  failure o f  th e  p a rtitio n  action , th e  
appellant in stitu ted  th e  present action  for breach o f  w arranty again st  
the respondents, cla im ing dam ages in a sum  o f  R s. 10 ,000  includ ing the  
purchase ju ice  o f  R s. 1,000. Their defence to th e  claim  o f  dam ages  
was th a t th e  appellan t purchased the. land as a m a tter  o f  speculation  
know ing th a t their  t it le  w as defective, d oubtfu l, and  u ncerta in . T hey, 
how ever, ad m itted  their  liab ility  to return the purchase price.

The ap p e lla n t’s  p osition  is that b y  q uestion in g  th e  respondents, his 
vendors, he satisfied  h im self that th ey  had t it le  to th e  land  although  th ey  
had no d ocu m ents o f  t it le . These are his v ery  w ords on  th is  p o in t :

“ B efore I purchased  this land I  in v estig a ted  th e  t itle , but I  did  
not look for an y  deeds in the Land R eg istry . N o  d ocu m ents were 
given  to  m e b y  m y  vendors. I  went, to  K atu m tilu w a  and m ade in ­
quiries from th e  vendors and satisfied m y se lf  th a t th e  vendors had 

t i t l e ” .

T he version o f  th e  respondents was th a t th e  ap p e llan t h im self cam e and  
inform ed them  th a t th ey  were entitled  to  th e  lands in  q uestion  and offered  
to  buy them , assuring  them  that th ey  w ere en titled  to  these lan ds by  
paternal in heritan ce , d esp ite their professing ign oran ce o f  th a t  fact.

The learned D is tr ic t  Ju d ge has found th a t th e  a p p e lla n t’s purchase  
was sp ecu la tive  and th a t he purchased th e  lands k n ow in g  th a t th e  t itle  
o f  the resp ond en ts w as d efective. H e  g ave th e  a p p e lla n t judgm ent in a 
sum  o f  R s. 1,000 being  the am ount o f  the purch ase p rice ; b u t dism issed  
his claim  for d am ages.

Learned C ounsel for the appellant con tended  th a t  th e  d ism issal o f  the  
claim  for d am ages is wrong. H e su bm itted  that th e  case  o f  S ilv a  v . S i lv a  1 
docs not hold th a t a sp ecu la tive  purchaser is n o t e n t it le d  to  claim  dam ages  
in a case w here th e  vendors have g iven  an exp ress w arranty  as in  th is  
case. I t  is true th a t  th e  judgm ents con ta in  no reference to  th e  nature  
o f  th e  deed  in  q u estion  and do not d iscuss th e  d ifference betw een  an  
im plied w arranty and an express w arranty. I t  is correct to  say  that  
ordinarily a ven d or w ho fails to  warrant and d efen d  th e  purchaser’s t itle  
is liab le to refund  th e  purchase price even  if  there is no express w arrant}’ 
o f  t itle  in  th e  d eed  o f  conveyance 2 ; b u t gen era lly  sp eak in g  dam ages do  
not bscom e p a y a b le  by  the vendor to an ev ic ted  purch aser in  th e  case o f  a

1 -2> A'. L. It. 377.
'  Yocl Ilk. X X I  T it. 11 s. 32 <0 s. 31 ; Centura Forensis, Bk. IV , Part 1, 

C'h, X I X ,  para. 11.
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transaction  m ade in  good  fa ith  unless there is  an  e x p re ss  w arranty  in  
th a t b e h a lf1. T h e general propositions.I h a v e  s ta te d  a p p ly  to  th e  sa le  
o f  a th in g  such  a s a  d efin ite  land or allotm ent an d  are su b je c t  to  a num ber  
o f  excep tions w hich  d o  n o t arise on the facts o f  th is  ca se .

T his is a case o f  th e  sa le  o f  not so much o f  a th in g  a s  o f  so m e uncertain  
claim  which th e  ven d ors had in the land. I t  is sa le  o f  so m e  “ d oub tfu l 
and uncertain  ” l ig h t  a t  th e  instance o f  th e  p u rch aser , w h o  cla im ed  to  
know  the resp on d en ts ’ r igh ts thereto and w hich  th e  v en d o rs  professed  
to  be ignorant o f. T h is  class o f  uncertain and d o u b tfu l t i t le  is  com m only  
know n as v illage t it le  an d  purchasers o f  such “ t i t le  ”  k n o w  th a t  th e y  are 
purchasing som eth in g  doub tfu l and uncertain for a s a’ ru le  th e  d ocu m ents  
th a t go to  support i t  are u nsatisfactory and o f  d o u b tfu l v a lu e . T he plaint, 
in th e  partition  a ctio n  bears ou t th e  claim o f  th e  re sp o n d en ts  th a t  i t  w as 
th e  appellant w ho  represented  that they had a  c la im  to  th e  lan d  b y  in ­
heritance. T h at th e y  h o n estly  acted  on such rep resen ta tio n  and  ex ecu ted  
the convej-ance in  fa v o u r  o f  th e  appellant has b een  es ta b lish ed . T he  
learned Ju dge a ccep ts  th e  version o f  the resp o n d en ts. I n  doing  so  
he says—

“ T he second  d efen d an t im pressed m e as an  u n so p h is tica ted  villager  
while the p la in tiff  ob v io u sly  does not belong to  th e  c la ss  o f  cu ltiva tors, 
though he calls h im se lf  a  cu ltivator. ”

X ow  both accord ing  to  Y o e t a n d  P oth ier 3 th e  v en d o r  is  n o t liab le  
even  to  refund th e  purchase price in a case su ch  a s th is , w here he has 
on ly  professed to  se ll an  in cer lu m  ju r i s  (a d o u b tfu l r ig h t) a c t in g  in  good  
fa ith , doubting in d eed  h is ow n right, “ but w ith o u t th e  certa in  k now ledge  
and consciousness th a t  th e  th in g  was another’s ” . In  su ch  a  case even  
an express w arranty in  th e  deed or instrum ent d oes n o t  m a k e  th e  vendor  
liab le  in dam ages.

In  th e  in stan t case th ere  are tw o reasons w h y  th e  a p p e lla n t is  n o t  
en titled  to  succeed . O ne is  th a t the respondents o n ly  p ro fessed  to  sell 
an in cerlu m  ju r i s  a c tin g  in  good  faith  doubting their  ow n  r ig h t b u t w ith ou t  
the certain  know ledge an d  consciousness th at th e  th in g  w as a n o th e r ’s  ; 
and th e  other is th a t  i t  w as th e  appellant who c la im ed  to  k n o w  th e  res­
pond en ts’ rights to  w h at th e y  sold. I t  m ay rea so n a b ly  b e in ferred  from  
his stud ied  om ission  to ask  for docum ents o f  t itle  a n d  h is  n e g le c t  to search  
the Land R eg isters th a t  th e  defects which fina lly  r e su lte d  in  h is  ev ic tio n  
m ust have been k now n  to  th e  appellant. T hose d e fe c ts  h e  d id  n o t m ake  
know n to  th e  ven d ors. In  such a case he is n ot e n t it le d  to  d a m a g es even  
w hen there is an exp ress  w arranty.

The appeal is  therefore dism issed.

Weerasooriya, J .— I agree.

A p p e a l  d is m is s e d .

* Voct BL-. X X J  T it. I I  s. 31. ' * Yoet B k. X X I  T il. I I  s. 31.
3 P other— Contract oj Side —s. 1S7 p. 110:


