
350 FERNANDO A.J.—Gunetileke (S.-L, Police) v. Nepo Singho 

1937 [ I N REVISION.] 

Present: Fernando A.J. 

G U N E T I L E K E (S.-L, POLICE) v. N E P O SINGHO et al. 

P. C. Avissawella, 14,763. 

Prevention oj Crimes Ordinance—Charge under sections 373 and 490 of the Penal 
Code—Magistrate assumes jurisdiction as District Judge—Registered 
criminal—Ordinance No. 2 oj 1926, s. 6. 

Section 6 of the Prevention of Crimes Ordinance, 1926, applies where a 
person is accused of an offence triable summarily. 

It does not apply to a case where the Police Magistrate, who is also a 
District Judge, tries a case summarily under section 152 (3) of the 
Criminal Procedure Code. 

T' H I S w a s ' a n application by the Solicitor-General for revision of an 
order of the Pol ice Magistrate of Avissawel la . 

M. F. S. Pulle, C.C., for the Sol icitor-General . 
Cur. adv. vult. 

J u l y 14, 1937. FERNANDO A.J.— 

The t w o accused in th i s case w e r e charged w i t h at tempt ing to commit 
extort ion; an offence punishable under sections 373 and 490 of the Pena l 
Code. After the accused had surrendered to Court, the Pol ice Magistrate, 
w h o w a s also a District Judge, decided to try the case under the provis ions 
of sect ion 152 (3) of the Criminal Procedure Code. A t that trial, they 
w e r e convicted, and sentenced each of t he m to/undergo t w o years' rigorous 
imprisonment , and t w o years ' Po l i ce supervision. It is contended for 
the Sol ic i tor-General , that each of the accused w a s a registered criminal 
w i t h i n the t erms of Ordinance No. 2 of 1926, and that the Magistrate 
should h a v e discont inued the s u m m a r y proceedings and commenced 
non- summary proceedings against t h e accused as soon as i t w a s brought 
to h i s not ice that the t w o accused w e r e registered criminals. 

Crown Counsel referred to var ious decis ions of this Court, and h is 
pos i t ion w a s that these decis ions w e r e inconsistent w i t h one another. I n 
V. C. Kega l la , 12,703, decided on September 13, 1929, Akbar J. refused 
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to interfere in a s imilar case b y w a y of revis ion. " I do not t h i n k " , h e 
said, " sect ion 6 of Ordinance 2 of 1926 appl ies to a case of th i s descr ipt ion 
w h e r e the Pol ice Magistrate w h o is also a Distr ict Judge , tr ied the accused 
s u m m a r i l y under sect ion 152 (3) of the Criminal Procedure C o d e " . H e 
does not se t out his reasons at any greater l e n g t h , but I unders tand t h a t 
order to m e a n that sect ion 6 is not appl icable to a case w h e r e a P o l i c e 
Magistrate tries a case s u m m a r i l y under sect ion 152 (3) because h e is a l so 
a District Judge . I n other words , sect ion 6 of Ordinance No . 2 of ,1926 
on ly appl ies in a case w h e r e a person is accused of a cr ime tr iable s u m 
mari ly , and not to a case w h e r e the offence w i t h w h i c h the accused is 
charged is not s u m m a r i l y triable. C r o w n Counse l also referred to t h e 
case of Nadarajah v. Gopalan1, w h e r e D a l t o n J. expres se s h i s opin ion 
that a Po l i ce Magistrate w h o tr ies a case s u m m a r i l y under the prov i s ions 
of sect ion 152 (3) has rid h imse l f of h i s character as Po l i ce Magistrate , and 
is nothing m o r e and noth ing less than a Dis tr ic t Judge . H e refers t o 
the case of Nadar Lebbe v. Kiri Bandar, w h e r e de S a m p a y o J. e x p r e s s e s 
the opinion that a Po l i ce Magistrate , if h e proceeds under sect ion 152 ( 3 ) , 
acts in all cases as Po l i ce Magistrate , but as D a l t o n J. s ta tes t h e o n l y 
quest ion for decis ion by the F u l l Court w a s w h e t h e r a P o l i c e Magis trate 
t ry ing a case under sect ion 152 (3) can, in respect of an offence tr iable b y 
h i m s u m m a r i l y as Po l i ce Magistrate , exerc i se his larger p u n i t i v e p o w e r s 
as District Judge . In P . C. Balapi t iya , 42,272, w h i c h is pr inted at t h e 
foot of page 379 of the 18th v o l u m e of the Hew Law Reports, 
de S a m p a y o J. expresses the s a m e v i e w , and in P. C. Colombo, 43,809, 
K o c h J. on June 19, 1936, appears to h a v e adopted t h e s a m e v i e w a s 
Da l ton J. H e did not actual ly dec ide that the procedure adopted by t h e 
Po l i ce Magistrate w a s wrong , but quashed the proceed ings and ordered 
n o n - s u m m a r y proceedings to be taken against t h e accused, reserv ing to 
the accused the r ight to raise the plea of autrefois convict as w a s done b y 
Dal ton J. in Nadarajah v. Gopalan (supra). 

Dal ton J. also refers to a j u d g m e n t of L y a l l Grant J. i n P . C. D a n d e -
g a m u w a , 4,802, but that case appears to h a v e turned oh the q u e s t i o n 
w h e t h e r the Po l i ce Magis trate , w h e n h e as sumed jur isdict ion u n d e r 
sect ion 152 ( 3 ) , w a s st i l l a Po l i ce Magis trate or Distr ict Judge . Th i s 
quest ion, h o w e v e r , is of pure ly academic interes t in the case before m e . 
Before I can deal w i t h this appl icat ion in revis ion, I m u s t b e satisfied t h a t 
the Po l i ce Magis trate w h o tried this case, w h e t h e r h e acted as Po l i ce 
Magistrate or Distr ict Judge , w a s required to f o l l o w the provis ions o f 
sect ion 6 of Ordinance No. 2 of 1926. A s I h a v e a lready po in ted out i n 
P. C. Gampaha, 34,542 ( S u p r e m e Court M i n u t e s of February 24, 1937), 
that sect ion can on ly app ly w h e r e a person i s accused of a cr ime tr iable 
summari ly . T h e j u d g m e n t of A k b a r J. t o w h i c h I h a v e a l ready referred, 
appears to m e to h a v e proceeded o n that ground, and in t h e case before 
me , the offences w i t h w h i c h t h e accused w e r e charged w e r e n o t tr iable 
summari ly . In these c ircumstances , I do not th ink i t necessary t o refer 
this quest ion to a fu l ler Court. I re fuse to deal w i t h t h e s e proceedings; 
in revis ion. , 

• Application refused. 


