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1 9 7 1  Present: de K retser , J.

A .  A .  R I C H A R D , A p p e lla n t , and G. D . A N U L A W A T H I E , R e s p o n d e n t

S. C. 53/70— M . G. Colombo South, 97365/A

Maintenance Ordinance (Cap. 01)—Section 3— Order Jar maintenance oj wife—  
Conditions necessary—Lack of  bona fidcs in husband's offer to maintain wife—  

• Whether it is a ground per se to order maintenance.
Where a husband offers to maintain his wife, the only grounds on which he 

may nevertheless bo ordered to pay maintenance under section 3 o f  the 
Maintenance Ordinance are that ho is living in adultery, or that Ho has 
habitually treated his wife with cruelty. An  order for maintenance o f the wife 
cannot be mado merely because, in the opinion of the Court, the offer o f  the 
husband to maintain his wife' is not made bona fide.

A p p e a l  fro m  a ju d g m e n t  o f  t i e  M a g is tra te ’s C ourt, C o lo m b o  S o u th .

Elmo Vannilamby, w ith  M any ala Moonasinghe an d  K . Balachandran, 
f o r  th e  d e fen d a n t-a p p e lla n t.

A p p lica n t-re sp o n d e n t a b s e n t  a n d  u n rep resen ted .

C ur. adv. vu lt.
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T h e  M ag istra te  o f  C o lo m b o  S o u th , M r. C. E . M endis, a l lo w e d  t h e  
a p p lic a t io n  m a d e  th a t  t h e  D e fe n d a n t  sh ou ld  bo o r d e re d  t o  p a y  
M a in te n a n ce  fo r  h is w ife , th e  A p p l ic a n t  a n d  his th ree c h ild re n . T h e  
D e fe n d a n t  lias a p p ea led . A t  th e  1 tearing  o f  th e A p p ea l th e  c o r r e c t n e s s  
o f  th e  O rd er th a t  th e  D e fe n d a n t  sh o u ld  p a y  11s. 2 5 /-  a m o n th  fo r  e a c h  
o f  th e  ch ild ren  w as n o t  c a n v a s s e d , b u t  C ounsel fo r  the A p p e lla n t  r e ly in g  
o n  S e c t io n  3 o f  th e  M a in te n a n ce  O rd in a n ce  has urged th a t  th e  O r d e r  
t h a t  th e  D e fe n d a n t sh o u ld  p a y  I ts . 2 5 /-  fo r  his w ife a m o n th  c a n n o t  
s ta n d  in  v iew  o f  th e  fa c t  th a t  sh e  h a d  refused  th e offer h e  h a d  m a d e  to  
m a in ta in  her o n  c o n d it io n  t h a t  sh e  liv c .l w ith  h im  fo r  th e re  w a s  n o  
e v id e n c e  o f  Jiis liv in g  in  a d u lt e r y  o r  th a t  he h a d  h a b itu a lly  t r e a t e d  h is  
w ife  w ith  cru e lty  w h ich  a lo n e  w o u ld  ju s t ify  th e M ag istra te  m a k in g  a n  
o r d e r  in  her fa v o u r  d e s p ite  th e  o ffe r  m a d e .

A s  fa r  b a ck  as 1S99 W ith e r s , J .  in th e  Case rep orted  in  f l i c  S u p r e m o  
C o u r t  d ec is ion s  o f  1S99 ( K o c h ’s R e p o r ts )  a t R age 9 p o in te d  o u t  t h a t  th e  
g ro u n d s  set o u t  in th e  O rd in a n c e  w h ich  are su ffic ien t to entit le a n  a p p l ic a n t  
t o  a n  a llow a n ce  n o tw ith s ta n d in g  th e  h u sb a n d 's  o ffer to  m a in ta in  h is 
w ife  i f  she w ou ld  liv e  w ith  h im  a r c  a d u lte ry  and  habitual c ru e lty . W e n d t ,  
J .  in 1905 in th e Case o f  A no v. Anthony Annavirale 1 3 A p p e a l C o u r t  
R e p o r ts  19 p o in ted  o u t th a t  w h e re  su ch  an o ffer  is m a d e  th e  M a g is tra te  
h a s  to  be satisfied th a t  th e  w ife 's  refusal to  live w ith  h er  h u s b a n d  is 
ju s t ifie d  by  th e  fa c t  o f  h is  l iv in g  in a d u lte ry  o r  b y  the fa c t  o f  h is  h a v in g  
h a b itu a lly  treated  h is w ife  w ith  c ru e lty .

Jn th e  in stan t case  th e  M a g is tra te  has n o t  m ade a  f in d in g  o n  e ith e r  
o f  these a ltern a tiv es .- H e  is  o f  (h o  v iew  th at the o ffe r  w a s n o t  m a d o  
b o n a  fide. H e  co m e s  t o  th a t  con c lu s io n  a fter  the In q u ir y  w a s  o v e r  
a n d  in  v iew  o f  w h a t h a d  c o n ic  o u t  in  e v id en ce  in  regard to  th in g s  th a t  
h a d  h appen ed  a fte r  th e  c o u p le  h a d  p a rted . H e says “  n o  r e a s o n a b le  
m a n  h ow ev er  w ell m e a n in g  o r  g e n e ro u s  h e  m ight be w o u ld  m a k e  su ch  
a n  o ffe r  to  a w om a n  w h o  h e h a s  sa id  in e v id en ce  was n o t  a fit a n d  p r o p e r  
p e rso n  to  h ave  c u s to d y  o f  h is  ch ild re n  and in regard to  w h o s e  c h a r a c t e r  
h e  h ad  m ade certa in  a lle g a t io n s  a t  th e T ria l. Suffice t o  sa y  in  re g a rd  
t o  b on a  fides th a t  th e  A p p l ic a n t  w ife  w ho is the person m o s t  c o n c e r n e d  
a n d  in the best p o s it io n  to  ju d g e  d id  not refuse the o ffe r  a l le g in g  it w as 
n o t  bon a  fide b u t b e ca u se  sh e  fe lt  “  h um ilia ted  ”  o v e r  e v e n ts  th a t  h a d  
h a p p en ed  a fter  th e y  h a d  se p a r a te d . T h e  true cause o f  th a t  se p a r a t io n  
ap p ears  to  b o  qu arre ls  o v e r  p r o p e r t y .  T h ere  w as n o  a l le g a t io n  a t  a n y  
t im e  th at th e  D e fe n d a n t  w a s  liv in g  in a d u lte ry  and th e  e v id e n c e  d o e s  
n o t  estab lish -th a t th e  D e fe n d a n t  trea ted  applicant w ith  h a b itu a l c r u e lty  
d u rin g  th e  tim e  th e y  l iv e d  to g e th e r . In  th e resu lt I  s e t  a s id e  th a t  
p o r t io n  o f  th e  O rd er  d ir e c t in g  th e  h u sba n d  to  pay th e  w ife  m a in te n a n c e  
a t  R s . 2 5 /- a m o n th . T h e r e  w ill b e  n o  costs  fo r  the A p p e a l.

Appeal partly allowed.
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