
522 de Saram v. Ratnayake

1962 Present: Sansoni, J .

F . C. D E  SARAM  et al., P etition ers, and F . D . L . R A TN A Y A K E  
(Com m issioner o f Prisons) et al., R espondents

S . G. 37-40—Applications for Writs of Mandamus on F. D. L. Ratnayake, 
Commissioner of Prisons, and N . Q. Dias, Permanent Secretary, Ministry 

of Defence and External Affairs

Emergency (Miscellaneous Provisions and Powers) Regulations, 1962_Regulations
23{1) and 23(3) Proper method of giving direction under proviso to Regulation 
23(3) Power of Governor-General to amend, suspend or modify any law— 
Person detained under Regulation 23(1)—Right to the benefits of prison rules 
applicable to civil prisoners—Prisons Ordinance (Gap. 54), ss. 71, 94—Public 
Security Ordinance (Cap. 40), ss. 5 (2) (d), 10—Effect of repeal of written law— 
Interpretation Ordinance (Cap. 2), s. 6 (3) (b) and (c).
Rights conferred by a repealed statute cannot be considered as rights which 

have been “ acquired ” by a person within the meaning of section 6 (3) (6) of the 
Interpretation Ordinance unless there has been some proceeding instituted by or 
against him in respect of that right.

A person who is held in detention on orders made under Regulation 23 (1) of 
the Emergency (Miscellaneous Provisions and Powers) Regulations of the 9th 
January, 1962, is entitled, by virtue of Regulation 23 (3) to a writ of mandamus 
to enable him to receive visits from, and to communicate with, his relations and 
friends and his legal adviser in accordance with the provisions of Part IX  of the 
Prisons Ordinance and the rules made thereunder. The application for manda­
mus will be granted even if, after the application has been filed, a new Regulation 
is published providing in general terms, without express provision relating to 
rights already acquired or to proceedings already instituted, that during its 
continuance all the provisions of Part IX  of the Prisons Ordinance and the 
rules made under that Ordinance shall not apply to any person detained on an 
order made under Regulation 23 (1). But the application for mandamus 
will not be granted if it is initiated after the new Regulation has come into 
operation, even though the applicant would have been entitled to the benefits 
of the prison rules if he had filed the application for mandamus prior to the 
date when the new Regulation was enacted ; in such a case the person detained, 
who had not filed any application for mandamus before the new Regulation was 
framed, cannot be said to have acquired a right within the meaning of section 
6 (3) (6) of the Interpretation Ordinance.

A direction given by the Permanent Secretary under the proviso to Regulation 
23 (3) of the Emergency Regulations is very far removed from an executive act. 
I t  is necessary, therefore, to scrutinise with great care any document which, 
assuming that if issued in due form it would have legal validity, is said to have 
been issued under that proviso. The document must purport to have been 
made or issued under Section 10 of the Public Security Ordinance.

Section 6 (3) of the Interpretation Ordinance dealing with the effect of repeal 
of a written law is applicable also when the operation of a law is suspended.

The term “ law ” in section 5 (2) (d) of the Public Security Ordinance could 
mean either a statute or a regulation.

A .P P L IC A T IO N S  for w rits o f mandamus on th e Com m issioner o f Prisons 
and th e Perm anent Secretary, M inistry o f  D efence and E xternal 
A ffairs.
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G. G. Ponnambalam, Q.G., w ith B. A . Kannangara and K . N . Choksy, in  
support o f A pplication N o. 37.

G. G. Ponnambalam, Q.C., w ith  E. G. Wikramanayake, Q.C., H. W. 
Jayewardene, Q.C., B. A. Kannangara and K. N. Choksy, in  support o f  
A pplication N o. 38.

G. G. Ponnambalam, Q.C., w ith  Sam Kadirgamar, Stanley de Zoysa. 
W. T. P . Goonetilleke and B. Ilayperuma, in  support o f A pplication N o . 39.

D. S. Jayawickreme, Q.C., w ith E. A . G. de Silva and Cecil de S. Wije- 
ratne, in  support o f A pplication N o. 40.

E. Ĝ  Wikramanayake, Q.C., w ith  J. V. M. Fernando, in  support o f  
A pplication N o. 50.

Ananda Pereira, Senior Crown C ounsel, w ith  V. S. A. Pullenayegum, 
Crown Counsel, Mervyn Fernando, Crown C ounsel, and H. L. de Silva, 
Crown Counsel, for the respondent in  a ll 5 A pplications.

February 8, 1962. Sansoni, J .—

I  have heard argum ents on ap p lication s N os. 3 7 ,3 8 , 3 9 ,4 0  and 50 w hich  
are ap plications for a w rit o f m andam us on  th e  Com m issioner o f P risons 
and th e Perm anent Secretary, M inistry o f  D efence & E xtern al A ffairs 
on b eh alf o f five persons w ho are h eld  in  d eten tion  a t W elikade P rison  
on orders m ade b y  th e Perm anent Secretary under R egu lation  23 (1) o f  
th e E m ergency (M iscellaneous P rovisions and Pow ers) R egu lation s 
appearing in  Government Gazette N o . 12,850 o f 9 th  January la st.

Since orders w ere m ade by m e to  issu e n o tices on  ap p lication s N os. 37 , 
38, 39 and 40, another R egu lation  w as published  in  Government Gazette 
N o. 12,897 o f  6th  February. T hat R egu lation  provides th a t during its  
continuance a ll th e provisions o f P art IX  o f th e P risons O rdinance and  
th e rules m ade under th at O rdinance w hich  rela te  to  v is its  to , and  th e  
correspondence o f, prisoners sh all n o t a p p ly  to  an y person d etain ed  on  an  
order m ade under R egulation  23 (1). Mr. Pereira inform ed m e th a t 
th is regu lation  w as m ade by th e  G overnor-G eneral on  th e even in g o f  6 th  
February. T hat answ er, given  to  a q u estion  p u t by m e, has a d irect 
bearing on th e order w hich I  in ten d  to  m ake in  th ese ap p lication s. I t  w ill 
m ean th a t app lications N os. 37, 38, 39 and 40 w ill succeed , w hile ap p lica­
tion  N o. 50 w ill fa il, for reasons w hich I  now  g ive.

T he com plaint o f the p etition ers is  th a t, sin ce th ese  five persons w ere 
taken in to  cu stod y th ey  have been d ep rived  o f  th e  sta tu to ry  p riv ileges 
w hich should  have been m ade a va ilab le  to  them  according to  th e  ru les  
fram ed under th e Prisons O rdinance, Cap. 44 , w hich  R u les h ave been  
m ade applicab le to  them  by R egu lation  23  (3) o f th e  E m ergency R egu la ­
tio n s . T hat R egulation  provides th a t a  person d etained  in  pursuance
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o f  an  order under R egu lation  23 (1) sh a ll b e treated  as though h e w ere a  
c iv il prisoner w ith in  th e  m eaning o f th e  P risons Ordinance. T he ru les 
a s to  c iv il prisoners are ru les 190 to  211 and are to  be found in  V olum e I  
o f th e volu m es con tain in g Subsidiary L egislation , (1938 E d ition ). 
Those ru les d eal w ith  m an y m atters b u t I  m ention in  particular R u le 200 
under w hich a  prisoner sh a ll b e perm itted  to  be v isited  b y  one person or 
(if circum stances perm it) b y  tw o  persons a t th e  sam e tim e, for a  quarter 
o f an hour on  an y w eek  d ay , during such hours as m ay from  tim e to  tim e  
b e appointed b y  th e  Superintendent. R u le 201 provides th a t a  prisoner 
sh all, a t h is request, b e allow ed to  see h is lega l adviser, (that is, h is 
advocate or proctor) on any w eek d ay a t any reasonable hour, and, if  
required, in  private b u t (if necessary) in  v iew  o f an officer o f th e prison. 
R ule 204 provides th a t paper and a ll other w riting m aterials sh all be 
furnished to  a  prisoner so th a t h e can com m unicate w ith  his friends or 
petition  an y authority or prepare a  d efen ce: it  also provides th a t any 
w ritten  com m unication prepared as instructions for a proctor sh all be 
delivered to  th e  Superintendent to  be forwarded w ithout being pre­
v iou sly  exam ined b y  th e  Superintendent or any officer o f th e prison. N ow  
th ese are rules w hich cannot b e rescinded, suspended, or m odified except 
b y  d u ly constitu ted  law fu l authority. Section 94 o f th e Ordinance 
provides th a t th ese rules are to  b e valid  and effectual as if  th ey  are 
enacted in  th e  O rdinance. T he rules them selves had been fram ed under 
Section 71 o f th e Ordinance w hich m akes it  quite clear th a t the legislature 
realised th a t a prisoner should be allow ed to  receive v isits from , and to  
com m unicate w ith , h is relation s, and friends and his legal adviser, although  
it  also realised th a t rules fram ed under th a t section  had to  provide for 
th e m aintenance o f d iscip line and order in  th e prison and to  prevent 
crim e.

W hen I  ordered n o tices to  b e issu ed  on ap plications N os. 37, 38, 39 and 
40, everybody w as under th e  im pression th a t th ese rules were s till in fu ll 
force; and w hen th e argum ent w as adjourned yesterday, th e on ly m atter 
w hich w as p u t forw ard as affecting th e  app lication  o f th ese rules to  th e  
m atters arising ou t o f th ese  p etition s w as th e  R egulation  m ade b y  th e  
G overnor-G eneral on  th e  even ing o f th e  6 th  February. D uring th e course 
o f th e argum ent tod ay , Mr. P ereira brought it  to  th e  n otice o f th is Court 
th a t a d irection , as I  th in k  h e ca lled  it , had been given  b y  tb e Perm anent 
Secretary to  th e  A cting C om m issioner o f P risons dated  31st January, 1962. 
H e subm itted  th a t th is d irection  suspended th e operation o f th ese rules 
so  far as th ose h eld  in d eten tion  upon an alleged conspiracy to  overthrow  
th e  G overnm ent w ere concerned. H e relied  on a  docum ent, bearing th e  
date I  h ave m entioned , w hich  is  m arked “ confidential ” , and w hich is  
signed b y  an assista n t secretary, on  w hich to  base h is argum ent th a t 
R egulation  23 (3) does n o t rea lly  help  th ese p etitioners. H e pointed  
to  th e  proviso to  th a t R egu lation , upon w hich h e subm itted  th is docu­
m ent had been  issu ed . T h at proviso reads : “ P rovided  th a t tb e  P er­
m anent Secretary to  th e  M inister o f D efence & E xternal A ffairs m ay
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direct th at any such  rule shall not app ly or sh all ap p ly  su b ject to  such  
am endm ents or m odifications as m ay be specified  in  such  direction.- 
The rules referred to  in  th a t proviso are, o f course, th e  ru les m ade under 
th e Prisons O rdinance.

A  close exam ination  o f th is docum ent reveals th a t it  does n ot purport 
to  have been m ade or issued  under Section  10 of th e  P u b lic Security  
Ordinance, Cap. 40. Under th at section , “every  docum ent purporting  
to  be an instrum ent m ade or issued by th e G overnor-G eneral or other 
authority or person in  pursuance o f th is O rdinance or o f an y em ergency 
regulation, and to  be signed by or on b eh a lf o f th e  G overnor-G eneral 
or such other au th ority  or person, sh all be received  in  evidence and sh all 
u n til th e contrary is  proved be deem ed to  be an  instrum ent m ade or 
issued by th e Governor-General or th at au th ority  or person.” Mr. Jaya- 
wickrem a relied  on th is section and stressed  th a t th e  docum ent m ust 
purport to  be m ade or issued in  pursuance o f an  em ergency regulation  
before it  can be g iven  the effect claim ed for it  under th e  proviso to  R egula­
tion  23 (3). I t  w as further attacked b y  Mr. Ponnam balam  as being  
m erely som e confidential com m unication, n o t published  a t any tim e, 
passing from  an assistan t o f th e Perm anent Secretary to  th e  A cting  
Com m issioner o f P riso n s; he subm itted  th a t th is  w as n o t th e proper 
m ethod o f  g iv in g  a d irection under th e proviso to  R egu lation  23 (3).

I  feel bound to  say th at when th e Perm anent Secretary acts under 
th at proviso, h e is in  effect exercising leg isla tiv e  pow er. T he R egulation  
purports to  in v est him  w ith  th a t power and to  authorise him  to  exercise  
it by d ispensing w ith , or suspending the operation  o f a  law , or by am ending 
a law — th e law  in  th is instance being R egu lation  23 (3). W hile the 
P ublic S ecu rity  A ct has conferred on th e G overnor-G eneral power to  
m ake regulations and to  am end, suspend or m odify law s, it  has n ot 
invested  th e Perm anent Secretary w ith  such pow er ; and I  doubt if  th e  
G overnor-G eneral can h im self do so. A  d irection  g iven  by him  under 
th at proviso is  very far rem oved from  an execu tive  a ct. One m ust 
therefore scrutin ise w ith  great care any docum ent w hich, assum ing 
th at i f  issued in due form  it  w ould have leg a l v a lid ity , is  sa id  to  have been 
issued under th a t proviso. H ow close th e exercise o f th e Perm anent 
Secretary’s pow er under the proviso, assum ing he had exercised it, 
com es to  leg isla tion  can be seen w hen one tak es in to  account the term s 
o f the R egulation fram ed by the G overnor-G eneral on th e  6 th  February. 
There is, so far as I  can see, very little  difference betw een the provisions 
o f th is docum ent dated 31st January, 1962, and th a t R egulation  o f th e  
G overnor-G eneral. C ertainly the scope o f th e la tter is wider, but the 
powers exercised by those who m ade both  instrum ents are o f the sam e 
order. In  a m atter which concerns personal righ ts and privileges, it  is 
the d u ty  o f th e Court to  construe th e relevan t provisions str ic tly , and  
to  see th a t a ll th e  prescribed conditions are observed. T he leg a lity  o f  
the attem pt to  interfere w ith those rights, w hich th e persons detained  
had under th e law , and which are on ly  slig h tly  low er th an  their liberty,
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has n o t been established so far as it  w as sought to  be estab lish ed  by th e  
production o f th e com m unication dated 31st January, 1962, to  th e A cting  
Com m issioner o f Prisons.

N ow  there is one clear lin e o f d istinction  w hich has to  be drawn betw een  
applications N os. 37, 38, 39 & 40 and application N o. 50 and th a t is th is : 
The first four were filed before tb e new  R egulation  w as m ade on 6th  
February, w hile application N o. 50 w as filed  after th at R egulation  w as 
m ade. The question then  is w hether the new  R egulation  has th e effect 
o f w ithdraw ing from  th e persons concerned in  th e first four applications 
th e rights and liberties w hich they had acquired under th e prison rules 
as th ey  s to o d ; or putting it  in  another w ay, w hether th e  proceedings 
w hich had been in stitu ted  before th e new  R egulation  w as m ade, should  
n ot be carried on and com pleted as if  there had been no such R egulation . 
Section  6 (3) (6) & (c) o f th e Interpretation O rdinance, Cap. 2 , is  quite 
clear in  its  term s. I t  requires express provision to  be m ade in  an y w ritten  
law  w hich repeals in  part or in  fu ll a form er w ritten  law . W here no such  
express provision is m ade, th e later w ritten  law  can have no force or 
effect so far as rights acquired or proceedings already in stitu ted  are 
concerned.

Indeed Mr. Pereira did not argue th a t the new R egulation  had any 
retrospective effect. H is subm ission on th is part o f h is argum ent w as 
th at i f  th e applications are allow ed, th e respondents w ill have to  act in  
breach o l th e new  R egulation , and in  doing so w ill be acting illega lly . 
H e subm itted  th a t in  applications for m andam us th e Court w ill not issue 
the w rit i f  its  effect w ouid be to  com pel th e respondents to  act in  breach 
o f th e law . I  cannot accept th a t subm ission. To answer it , I  have to  go 
back to  th e question w hether rights th a t existed  in  any particular persons 
who were detained, can be taken  aw ay by th e fram ing o f a new R egulation  
w hich does n ot com ply w ith  th e requirem ent o f express provision  
contained in  Section  6 (1) (3) o f th e .Interpretation  Ordinance. Such 
a R egulation  cannot in  any w ay deprive th ose persons o f th e rights 
w hich w ere already vested  in  them . I f  th e R egulation  cannot affect' 
th e rights o f th e persons detained , so far as applications N os. 37, 38, 39 
and 40 are concerned, th en  th e respondents w ould be acting in confor­
m ity  w ith  th e law  in  com plying w ith  a w rit issued  in  those applications, 
because those rights w hich th ose persons had m ust be preserved to  them . 
I  see no poin t in  th e  Ordinance providing in  Section 6 (3) (c) th at the 
action , proceeding or th ing should  be carried on and com pleted as if  there 
had been no change in  th e law , if  its  u ltim ate resu lt w as going to  be entirely  
vain  and fru itless. The R egulation  cannot affect th e power and jurisdic­
tion  o f th e Court to  enforce th e rights o f those persons, since those 
rights them selves are n ot in  any w ay affected b y  th e  R egulation .

B u t w ith  regard to  application  N o . 50, th e  position  is  different, and- 
the question th a t arises there is  w hether a person detained, w ho had  
not filed any application  to  th is Court before th e  new  R egulation w as
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fram ed, can be sa id  to  h a re  acquired a  right w ith in  th e  m eaning o f  
Section 6 (3) (6). In  m y v iew  he did  n ot acquire a  righ t m erely  because 
o f h is detention . I t  is  th e in itia tion  o f a  proceeding to  a v a il h im self o f  
th a t right th a t g iv es Him th e protection  o f S ection  6 (3). A uthority  
for th is is  to  be found  in  th e case o f  Abbot v. Minister of Lands1. 
A t page 431, th e  Lord C hancellor giv in g th e  judgm ent o f  th e  
P rivy Council p u t th e  question w hether th e pow er to  tak e advantage 
o f. an enactm ent is  a  right accrued. H e answ ered it  in  th e  n egative. 
H e went on to  sa y  : “T he m ere right (assum ing it  to  be properly so  called) 
existing in  th e m em bers o f  the com m unity or an y  class o f  them  to  take  
advantage o f an  enactm ent w ithout any act done b y  an  in d iv id u a l tow ards 
availing h im self o f  th a t right, cannot properly be term ed  a  r igh t accrued  
w ithin the m eaning o f th e enactm ent” . T he en actm en t in  question  
there w as an A ct o f 1861, Section  22 o f w hich ran : “P rovid ed  alw ays th a t 
notw ithstanding such  repeal a ll rights accrued and ob ligation s incurred  
or im posed under or by virtue o f any o f th e sa id  repealed  enactm ents 
shall subject to  an y  express provisions o f th is A ct in  rela tion  thereto  
rem ain unaffected b y  such repeal” . I  th ink  th e tru e ru le is  th a t rights 
conferred b y  a  repealed sta tu te  cannot be considered a s righ ts w hich  
have accrued in  favour o f an individual unless th ere has been som e pro­
ceeding in stitu ted  b y  or again st him  in  respect o f th a t righ t.

Mr. Pereira also subm itted  th a t as th e new  R egu lation  o n ly  suspends 
the operation o f the Prison rules and does n ot repeal them , S ection  6 (3) 
o f the In terpretation  O rdinance has no application  a t a ll, since th a t 
section only refers to  repeals. I  cannot agree th a t th e  m ere suspension  
o f  a law  can have a m ore prejudicial effect than a  repeal. S urely the  
greater (th a t is, repeal) w ill include the less (th a t is , suspension). I f  I  
am  wrong here, then  th e ordinary rule w ill app ly, th a t th e righ ts o f th e  
parties to  a  pending proceeding have to  be ascertained  a s a t th e  tim e 
o f the in stitu tion  o f th ose proceedings.

Mr. W ikram anayake also argued th a t th e P u b lic S ecu rity  O rdinance 
did n ot ju stify  th e fram ing o f a  R egulation such as th e  one under question . 
H e said th a t it  d id  n ot com e w ith in  the term s o f  S ection  5  (2) (d) w hich  
enables the G overnor-G eneral to  am end any law  or suspend th e  operation  
o f any law  or apply any law  w ith  or w ithout m odification . I  am  unable 
to  agree w ith him . “L aw ” w ith in  th a t section  could  m ean eith er a 
sta tu te or a  regulation. R egulation 23 (3), to  w hich I  h ave already- 
referred, m ade th e P rison rules applicable to  d eta in ed  persons. W hen 
the new  R egulation  provided th a t P art IX  and th e  ru les m ade under 
the Prisons O rdinance shall n ot apply to  persons d etain ed , th e G overnor- 
G eneral w as either suspending th e operation o f  a p art o f  th e  Prisons 
Ordinance in so far as th e particular detained persons w ere concerned, 
or w as applying th e Prisons O rdinance w ith  a  m od ification . I t  . could  
also be said th a t h e w as m odifying R egulation 23 (3) w hich  had brought 
in to operation th e rules fram ed under th e P risons O rdinance.

» (1895) A. C. 425.
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I  th ink I have now  dealt w ith the m ore im portant subm issions m ade 
on th ese applications, subm issions which have helped m e considerably to  
arrive a t m y decision w ith ou t th e need for reserving judgm ent. In  the  
resu lt, applications N os. 37, 38, 39 & 40 are allow ed and application  
N o. 50 is dism issed. The successful parties in  each application w ill have 
their costs.

Applications 37, 38, 39 and 40 allowed.
Application 50 dismissed.


