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Excise Ordinance—Possession of excisable article— Presumption arising
under section 50—Proof of exclusive possession—Excise Ordinance, s. 50.

The presumption arising under section 50 of the Excise Ordinance 
that an accused person in possession of an excisable article has com
mitted an offence under section 43 of the Ordinance can only arise when 
exclusive possession has been established.
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i ^ . P P E A L  against an acqu ittal by  the M agistrate o f  Pauadure.

T. S. Fernando, C .C., for  com pla inant, appellant.

P . Malalgoda fo r  accused , respondent.

F ebruary  15, 1945. B ose J .— .'

This is an appeal w ith  the leave o f  |he A ttorney-G eneral from  an 
acqu itta l b y  th e  M agistrate.' T h e  respondent w as charged on  three 
cou n ts  w ith  being  in possession  o f  certain  articles contra  th e  provisions o f 
th e E x cise  O rdinance (C hapter 42) and M r. F ernando asks m e  to  say 
th at th e M agistrate  w as w ron g  in  acqu itting  in th is  case. T h e first point 
taken is that the M agistrate shou ld  h ave been  satisfied that the possession 
by  th e respon den t had been  proved . N ow  I  w ould  say, in passing, 
th at M r. F ernando invoked  section  50 o f the E x cise  O rdinance and 
con ten d ed  that th ere w as a ' presum ption  in his favou r to  w hich  the 
M agistrate sh ou ld  have g iven  effect. I t  is clear, how ever, that this 
presum ption  on ly  arises on ce  possession  has been  established, a n d  the 
p o in t, therefore, w hich  I  h ave  to  consider in  the present m atter  is w hether 
the M agistrate shou ld  on  the ev iden ce have com e  to  the conclu sion  that' 
th e  possession  w as proved .

T h e  only, ev id en ce  o f  • possession  was given b y  tw o w itnesses,
M r. Charles and M r. t/k brooy . M r. L ab rooy  says that the accused
is the ch ie f occu p ier  o f  th e house and at a later stage, h e said,
■“  I  can not say w hether m ore than tw o persons are living in 
th e  house ” . Charles says. " I  d o  n ot know  th e inm ates o f th e
a ccu se d ’ s house. I  d o  n ot kn ow  w hether anyone else is living in 
th is house ” . O n that the M agistrate m akes the fo llow in g  observa
tions. H e  says, “  T h e  prosecution  w itnesses said that they  did not 
kn ow  w h o  o ccu p ied  th is house besides the accused  and his d a u gh ter.”  
I t  seem s to  m e  th a t th at is a fair sum m ary o f  the ev id en ce  for the 
prosecution . T h e  M agistrate goes on  to  say that the m an is described as 
the ch ie f o ccu p ier  o f  the h ouse and that there is no ev iden ce before  h im  
as to  h ow  m a n y  other occu p iers there m ay  have been . So in his opinion 
th ere is no ground for  his taking th e v iew  that the ch ie f occu p ier is in 
possession  o f  everyth in g  th at w as fou n d  in  th e  house. I t  seem s to  m e 
th at is a  p erfectly  reasonable v iew  to  take, and I  can not therefore say 
th a t th e  M agistrate w as w rong in having draw n the in ference he did. 
I t  w as p erfectly  open  to  h im  fo r  the reasons he gave to  say th at he was 
n o t  satisfied w ith  the prosecution  ev idence.

There is a fu rther po in t w hich  w as raised by  C row n C ounsel relating to  
the key. I t  appears th at one o f these tw o m en , L ab rooy , asked for the 
k ey  o f  the w ooden  box  in w hich  these bottles and m any o th er  articles were 
con ta in ed , w hereupon  R . Sam araratne produced  th is key  and the box  was 
then  open ed  and various articles w ere fou nd, am ongst th em  som e hottles o f 
arrack.

M r. F ernan do states th at th e production  o f  th e  key  is “  con d u ct ”  
w ith in  th e m eaning  o f  section  5 and therefore it w as for th e  respondent to  
g iv e  a satisfactory  kccqfunt o f  the facts . T h e  M agistrate refers to  this



JAYETTLEKE J.—Jama Per era ». Government Agent, Kandy. m

question of the key and he com es to the conclusion— and again I* am 
unable to say he is wrong in com ing to the conclusion—that it is not 
to his mind conclusive. I t  would be wrong for me to say that he was 
bound to draw the inferences from  this key which the Crown asks to be 
drawn.

For these reasons I  am o f opinion that the appeal fails and must be 
dismissed.

Appeal dismissed.


