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NATIONAL BA N K  OF INDIA, LTD., A ppellant, and 
ARTHUR FERNANDO, Respondent.

340—D. C- Colom bo, 39b.

C o n tra c t— M is ta k e n  b e lie f  re g a rd in g  s u b je c t-m a tte r — N o t in d u c e d  b y  o th e r  
p a r ty — W a n t o f a ssen t— R esc issio n .

W h e re  a  p a r ty  e n te r s  in to  a  c o n t r a c t  u n d e r  a  m is ta k e n  b e l ie f  r e g a r d in g  
th e  s u b je c t - m a t te r  o f  t h e  c o n tra c t ,  w h ic h  w a s  n o t ' in d u c e d  b y  th e  
o th e r  p a r ty  to  th e  c o n tra c t ,  i t  is  n o t  o p e n  to  h im  to  s e t  u p  s u c h  m is ta k e  
a s  a  w a n t  o f  a s s e n t  b n  h is  p a r t  in  o r d e r  to  r e s c in d  th e  c o n tra c t .

A p p e a l  from a judgm ent of the D istrict Judge of Colombo.

N. N adarajah, K .C. (w ith  him  D. W. F ernando), for plaintiff, appellant.

H. V. P erera , K .C . (w ith  him  N. E. W eerasooria, K .C ., and C y ril E. S , 
P erera ), for defendant, respondent.

Cur. adv. vult..

June 7, 1943. J a y e t il e k e  J.—
In this case the plaintiff, the N ational Bank of India, L im ited,-sued  the  

defendant, the executor of the w ill o f Mr. F. L. ■ Goonewardene, deceased,, 
for the recovery of a sum  of Rs. 19,795.07 and interest and for a hypothe­
cary decree over the fo llow in g  shares : —t

913 shares in  the M ayen (Ceylon) Tea & Rubber Co., Lim ited.
300 shares in the M ulhalkelle Tea Company, Lim ited.

2,130 shares in  W alker & . Greig, L im ited.
150 shares in  the M eall Mor (Ceylon) Estates, L im ited.

- •. * ‘

A fter the institution of the action som e o f the' shares w ere sold w ith  th e  
consent of th e defendant and the am ount due to th e plaintiff at th e date  
of trial w as Rs. 8,989,80. "

The defendant pleaded, that the plaintiff had agreed to take a transfer  
of the shares held by it as security in  fu ll satisfaction of its claim  arid 
therefore this action could not be m aintained. This p lea w as upheld  
b y th e trial Judge and th e plaintiff’s action w as dism issed w ith  . costs. 
The appeal is from  that order.

■ 1 3 BalaMngham's Reports 53.
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The m aterial facts are th e s e : —The deceased had a banking account 
-with the plaintiff. On February 15, 1928, h e arranged for an overdraft 
for Rs. 25,000 by pledging to the plaintiff the follow ing sh a res: —

1,143 shares in  the M ayen (Ceylon) Tea & Rubber Co., Limited.
2,130 ordinary shares of Rs. 10 each in W alker & Greig, Ltd.

10 shares in the M ahawila Estates Company, Limited.

H e granted to the'plaintiff a letter of lien  (P 7) and a promissory note for 
Rs. 25,000 (P 8).

On March 13, 1928, and June 1, 1928, he arranged for further overdrafts 
fo r  Rs. 4,000 and Rs. 11,000 respectively by pledging to the plaintiff the 
fo llow in g  shares: —

408 shares in the U va Highlands Tea Company, Limited.
222 shares in  the Onnagala T ea Company, Limited.
600 shares in the M ulhalkelle Tea Company, Limited.
500 shares in the M eall Mor (Ceylon) Estates, Lim ited. •
150 shares in the Fairlaw n Estates, Limited.

H e granted to th e plaintiff tw o prom issory notes for Rs. 4,000 (P  9) and 
Rs. 11,000 (P  10).

He died in England leaving a last w ill w hich w as proved in testam entary  
proceedings No. 6,537 of the D istrict Court of Colombo and probate was 
granted to the defendant on February 20, 1934. The account w ith  the  
plaintiff w as continued by the.defendant w ho in the years 1935, 1936, 1937, 
and 1938 w rote P  1, P  2, P  3, and P  4 confirming th e correctness of the  
am ount due by him  to the plaintiff.

In 1937, th e London Office of the plaintiff instructed Mr. Scroggie, 
th e  local Manager, to get a valuation of the shares pledged to the plaintiff. 
Mr. Scroggie sent for Mr. Parsons of Messrs. Bartleet & Company, a firm of 
share brokers, and discussed w ith  him  th e question of selling or retaining  
th e  shares, and h e w as advised that, from a m arket point of view , the 
shares ought to b e  held  t ill th e beginning of th e fo llow ing year.

A  note of th e in terview  dated Ju ly  2, 1937, w as read in evidence marked  
P  12. This docum ent shows that at that in terview  Mr. Scroggie got the  
im pression that the estate of the deceased had no other assets besides the  
shares that were- pledged to th e plaintiff.

In  A ugust, 193,9, Mr. Harrison, the Accountant of the Bank, w as  
appointed Manager, and he sent for the defendant to discuss the deceased’s, 
affairs. A t an interview  he suggested to the defendant to transfer th e ' 
shares in the nam e of the plaintiff’s nom inee and to g ive a letter authorising  
th e  plaintiff to se ll the Shares at its discretion. The correspondence that 
fo llow ed  shows that there w as a m isunderstanding as to the proposal 
m ade b y  Mr. Harrison to th e defendant at th e interview .

O n A ugust 26, 1938, Mr. Harrison w rote to th e defendant a le tter (D  2) 
requesting him  to sign  and return to  him  nine blank transfer deeds w hich  
h e  enclosed, together w ith  a cheque for Rs. 150, being the approximate
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cost of transfer, to  enable him  to arrange for transfers to .b e  executed  in  
favour of th e plaintiff’s nom inee of the fo llow in g shares : —

2,130 shares of W alker & Greig, Lim ited.
150 shares of M eall Mor (Ceylon) Estates, Lim ited.
300 shares of M ulhalkelle Tea Company, Lim ited.

913 shares of M ayen (Ceylon) Tea & Rubber Co., Limited.
The evidence does not show that these w ere the only shares held  by the  
plaintiff at that date.

On A ugust 27, 1938, the defendant w rote D  3 in reply  to D  2 stating  
that h is offer was to transfer “ th e sh a res” in fu ll settlem ent of the debt. 
W e do not know w hat he m eant by “ the shares, ” because adm ittedly  
there w ere other shares p ledged to th e plaintiff besides those referred to  
in D 2.

On A ugust 29, 1938, Mr. Harrison w rote to th e defendant inform ing  
him  that he could not accept a transfer of “ the shares held  by the plaintiff 
as security for the overdraft ” in fu ll settlem ent of the am ount due to th e  
defendant. The first paragraph of th e letter seem s to indicate that 
Mr. Harrison understood the defandant’s offer to be to transfer the shares 
held  by the plaintiff as security for the overdraft in fu ll settlem ent of the  
plaintiff’s claim.

On A ugust 30, 1938, the defendant w rote D 5 regetting th e m is­
understanding and stating that there w as no point in  transferring th e  
shares to a nom inee of th e plaintiff as h e had hitherto been  acting as its  
nom inee.

N ow  w e com e to six  im portant letters, D  6, D  7, T5 9, and D l l  w ritten  
by Mr. Harrison to the defendant and D 8 and D  10 w ritten  by th e  
defendant in  reply to D  7 and 9 on the interpretation of w hich  this  
appeal turns.

. The question that arises is w hether the correspondence taken as a w hole  
indicates that the parties had concluded a binding contract or not. •

The plaintiff’s position is  that it m ade an offer w hich  w as retracted  
before it w as accepted. It is w e ll settled  law  that, u n til both parties are 
agreed, each has a right to w ithdraw  from  th e negotiation.

In D 6, dated A ugust 31, 1938, Mr. Harrison w rote “ W e ' beg to 
acknowledge receipt of your letter of 30th instant and to assist you  in th e  
m atter w e are placing before our London Office your offer to transfer the  
shares standing in the nam e of the above deceased, into th e nam e of the  
nom inee of this Bank, in consideration of our accepting .such  shares in  fu ll 
settlem ent of th e am ount due to us. W e shall revert to th e m atter on  
receipt of their reply ”. ,

The defendant did not reply to th is letter though the proposal w as in  
respect of “ the shares standing in th e nam e of the deceased ”.

In D 7, dated Septem ber 23, 1938, Mr. Harrison w rote ‘ W ith reference  
to previous correspondence, w e beg to advise that our Head Office are 
agreeable to the arrangem ent w hereby, in  consideration of your trans­
ferring into the nam es of the Bank’s nom inees the shares standing in th e  
nam e o f the above deceased, w e  are to accept such transfer in  fu ll 
discharge of th e indebtedness of the late Mr. G oonewardene to th is B ank. 
You inform ed us that, in  consideration of our acceptance of your offer,.
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you  would execute transfers in  respect of the shares in question and w e  
shall be glad if you  w ill now  return to us, duly signed, the n ine transfer 
deeds which accompanied our letter to you of the 26th ultimo. On 
receipt of these and a rem ittance for Rs. 150, being the approximate cost 
o f transferring the shares, w e shall arrange for transfers to be executed. 
Should the transfer fees not am ount to Rs. 150, w e shall, of course, refund  
to you any b alance”.

B y “ the shares standing in the nam e of the d eceased ” in D 6 and D 7 
Mr. Harrison m eant the shares held  by the Bank as security, for the over­
draft but the defendant seem s to have had some doubt as to what 
Mr. Harrison m eant as w ill appear from  D 8 w hich was w ritten  in reply  
to D 7.

In D  8, dated Septem ber 24, 1938, the defendant w rote “ I thank you  
for your letter of the '23rd instant offering to accept a transfer of the 
/following shares in  fu ll settlem ent of the debt due by the deceased : —

2,130 shares of W alker •& Greig, .Limited.
150 shares of M eall Mor (Ceylon) Estates, Limited.
300 shares of M ulhalkelle Tea Company, Limited.
913 shares of M ayen (Ceylon) Tea & Rubber Co., Limited.

The U va Highlands have been sold. I am prepared to pay the cost of 
th e  transfers. P lease confirm this arrangem ent and kindly let m e know  
th e  balance due as at date ”. /

It can clearly be inferred from  the language of D 8 that there w ere, 
■other shares standing in the nam e of the deceased besides those referred  
to  in  it. The defendant w as w illing  to'transfer to the plaintiff only the  
shares m entioned in D  8 and be w anted the m atter to be clarified.

He regarded D 7 as an “ offer to  accept ” a transfer of the shares 
/referred to in  h is letter D 8. He w anted Mr. Harrison to “ confirm the  
arrangem ent ” by w hich  h e obviously m eant that Mr. Harrison should  
le t  him  know  w hether his interpretation of the offer was correct.

H e w as perhaps doubtful w hether Mr. Harrison “ w ould confirm the 
arrangem ent ” and that m ay be the reason w hy he wanted to know the 
balance that w as due. H e did not return the draft deeds or send a cheque 
to m eet the expenses, of the transfers as requested in D 7.

On receipt of D 8 Mr. Harrison concluded that the estate of the deceased  
had other assets. He says that right through the negotiations he was 
Under the b elief that the estate of the deceased had no other assets. 
There is no evidence that that b elief was in  any w ay induced by the  
defendant and if on the strength of that belief he entered into a binding 
contract it is not open to him  to set it up as a w ant of an assent on his part.

In M enzies v . M enzies \  Lord W atson said He cannot rescind unless 
b is  errpr w as induced by the representations of the other contracting 
party, or of h is agent, m ade in the course of negotiation and w ith  reference 
to the subject-m atter of the con tract”.

There is a stream  of judicial authority, from Cox v. P re n tic e 2 in 1815 
■down to Pope & Paarson v. The Buenos A y res  N ew  Gas'C om pany ‘ in  1892, 
lo; the effect that a m istake m erely inducing assent is insufficient to

1 (1893) 20 RetHe'. 108 H. of Lords. . ‘ 2 (1815) 3 M. and S. 344.
8 (1892) Times Lav? Sep, Vol. 8, p. 858.
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n u llify  assent as it  is  not a m istake as to the subject-m atter of th e contract, 
but as to a collateral fact, onj w hich  only one’s m otive in contracting is 
based.

In his reply (D 9), dated Septem ber 26, 1938, Mr. Harrison w rote  
“ Before w e g ive our final release to the Estate, w e shall be glad if you  
w ill form ally confirm that, apart from  the shares in  question, there are no  
other assets belonging to the Estate ”.

This letter seem s to indicate that at that tim e the only shares w hich  
the plaintiff held as security w ere those referred to by the defendant in  
D 8. In the course of his evidence Mr. Harrison said that som e of the  
shares had been sold but did not g ive  particulars of the sales.

.On Septem ber 28, 1938, the defendant w rote D 10 in reply  stating  
that the question w hether th e Estate had other assets does not arise.

On the sam e date, in  D 11, Mr. Harrison w rote “ As, however, it now  
appears that there are further assets, our agreem ent to the proposal is 
w ithdraw n ”.

The resulting position is- this : —Mr. Harrison inform ed the defendant 
by D 7 that his- Head Office w as agreeable to accept “ th e shares standing' 
in the nam e of the d eceased ” in fu ll satisfaction of th e .plaintiff’s claim . 
The defendant treated D 7 as an offer and thought that the language  
used by Mr. Harrison m ight catch up the shares w hich  had not b een  
pledged to the plaintiff. To clear up the m atter he w rote D 8 on receipt 
of w hich Mr. Harrison w ithdrew  his offer.

The correspondence does not show  that there w as an acceptance by the 
one party of the proposal m ade by the other and. it  cannot therefore be  
said that there w as a binding contract betw een  the parties'

I w ould  accordingly set aside the judgm ent of the D istrict Judge and  
direct that decree be entered for the plaintiff as prayed for in paragraphs. 
1 and 2 of the prayer of the petition of appeal.

de K hetser J.— I agree. A ppeal a llo w ed ..


