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1938 Present: Abrahams C.J. 

H A N I F F A v. SALIM. 

711—P. C. Galle, 15,513. 

Cheating—Jewellery entrusted to accused to be paioned—Redemption of jewellery 
by accused by false declaration—Nature of the offence—Penal Code, s. 398. 

The accused was entrusted with some jewellery by H to be pawned. 
He pawned the jewellery ar.d delivered the pawn ticket to H. after 
endorsing it. The accused thereafter represented to the pawn broker 
that he had lost the pawn ticket, made the requisite statutory declaration 
under the Pawn Brokers' Ordinance, and redeemed the jewellery. 

Held, that the accused had committed the offence of cheating under 
section 398 of the Penal Code. 

Theft' is the taking dishonestly of movable property out of the posses
sion of any person without that person's consent and the fact that that 
consent is obtained by means of a deception does not render it any the 
less a consent within the meaning of that definition. 

Eliyatamby v. Kadiravel (37 N. L. R. 16) and Silva v. Kangany 
(10 C. L. R. 32) not followed. 

^ P P E A L from a convict ion by the Pol ice Magistrate of Galle. 

L. A. Rajapakse, for accused, appellant. 

Colvin R, de Silva (wi th h im Barr Kumarakulasinghe), for complainant , 
respondent. 

January 4, 1938. A B R A H A M S C.J.— 

The appellant in this case w a s charged w i t h committ ing theft of a 
necklace worth Rs. 450 belonging to one C. L. M.. Haniffa. These w e r e 
the facts of the case for the prosecution. The appellant w a s entrusted 
by one Haniffa, w h o is his uncle , w i t h a gold necklace to pawn. T h e 
ticket w a s handed to Haniffa by the appellant w h o endorsed it in penci l . 
Subsequent ly Haniffa w a n t e d to redeem the article and on going to the. 
pawnbroker h e discovered that h e had been forestalled by the appel lant 
w h o had made a statutory declaration t o the effect that he had lost the 
p a w n ticket, and had, on the faith of that affidavit, b e e n permitted b y 
the pawnbroker to redeem the article which he then repawned w i t h the 
same pawnbroker and subsequent ly redeemed. 

The defence of the appel lant w a s immaterial , s ince on the facts, as 
found, h e does not press his appeal, and the grounds of appeal as set out in 
h i s pet i t ion w e r e ent ire ly restricted to crit ic isms of the ev idence and t h e 
Magistrate's inferences . H e argues now, however , that his convic t ion 
for theft w a s w r o n g inasmuch as the pawnbroker voluntari ly parted w i t h 
the property. On the quest ion of the exac t offence w h i c h the Magistrate 
found the appellant had commit ted the exact words of his judgment m a y 
b e quoted : — 

" O n the ev idence in the case I have no doubt that the accused 
redeemed the article by swear ing a false affidavit. N o w the quest ion 
to be decided is w h e t h e r h i s act amounted to theft. It is argued for 
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the defence that the accused h a s not commit t ed that offence i n a s m u c h 
as the necklace w a s not taken from the complainant's possession. I t 
i s true that the necklace w a s not taken from the complainant's posses 
sion, but i t w a s taken from the possess ion of t h e Chett iyar b y a trick. 
B y doing so the accused has commit ted w h a t in Engl i sh l a w w o u l d amount 
to larceny by a trick. 

" I n this case the accused could not g e t the necklace w i thout t h e 
complainant's consent and wi thout producing the p a w n t icket w h i c h 
w a s w i t h the complainant , and it w o u l d be theft if the accused dis 
hones t ly possessed himsel f of it w i t h the intent ion of appropriating i t" . 
" N o w the Magistrate's v i e w of w h a t the offence w o u l d be in Engl i sh l a w 

is, I conceive , qui te correct, but it i s not a l w a y s safe to go to Engl i sh l a w 
for an interpretat ion of the Ceylon P e n a l Code. Theft under the Code 
is the taking d ishonest ly of m o v a b l e property out of the possess ion of a n y 
person wi thout that person's consent , and the fact that that consent is-
obtained by means of a decept ion of this nature does not render it a n y 
the less a consent w i t h i n the m e a n i n g of that definition. T h e quest ion, 
however , arises as to w h e t h e r the appel lant could h a v e b e e n properly 
convicted of any other offence on the facts , and it appears to m e that the 
offence that he commit ted w a s cheat ing b y dece iv ing a pawnbroker b y 
means of this false affidavit represent ing that h e had lost the t icket , and 
so d ishonest ly inducing h i m to de l iver the p a w n e d neck lace to h im. It 
wa s argued b y Counsel for the appel lant that in v i e w of the fact that the 
pawnbroker w a s indemnified under sect ion 19 (2) of the Pawnbrokers ' 
Ordinance he had suffered no damage , and therefore a convict ion for 
cheat ing could not be had, and h e c i tes in support of his argument the 
case of Eliyatamby v. Kathiravel \ I h a v e e x a m i n e d that case, and the 
facts therein appear to be c omp le t e ly indis t inguishable from the facts in 
this case. Mr. Just ice Dr ieberg there stated that the convict ion on the 
charge of cheat ing w a s wrong , and that under sect ion 19 (2) of the P a w n 
brokers' Ordinance the pawnbroker w a s indemnif ied w h e n h e g a v e the 
accused the article, and on the accused g iv ing h i m the fa lse declarat ion 
the pawnbroker suffered no d a m a g e or harm by act ing on the fa lse 
representat ion in the declaration and h e could not therefore h a v e b e e n 
cheated. T h e learned J u d g e then w e n t on to discuss the finding of t h e 
Po l i ce Magistrate in that part icular case that the pawnbroker w a s injured 
in body, mind, and reputat ion, and that th i s comprised the necessary 
e l e m e n t of the offence, and the l earned Judge disagreed w i t h the learned 
Po l i ce Magistrate and set aside the convic t ion on the charge of cheat ing. 
W i t h all respect to the learned Judge , I m u s t differ from this finding 
wh ich , it w o u l d appear from his judgment , in all probabi l i ty w a s based 
on the fal lacy that the w o r d s of the second half of sect ion 398 of the Pena l 
Code governed the w o r d s of the first half. Mr. Just ice Akbar made , if I 
m a y say so w i t h respect , a s imilar error in the case of Silva v. Kangany et 
al'. A n analyt ical e x a m i n a t i o n of sect ion 398 wi l l disclose that the t w o 
port ions of the sect ion are not to b e read together b e y o n d the w o r d s 
indicat ing deception. Prov ided on ly that the decept ion is pract ised 
d ishonest ly , that is to say, w i t h the in tent ion of caus ing wrongfu l g a i n — 
that is ga in b y un lawfu l means—I do not th ink that it mat ters w h e t h e r 

1 37 N. L. B. 16. 2 IOC. L. B. 32. 
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t h e person w h o is deceived and so del ivers the property suffers any harm 
or damage, in fact suffers anyth ing beyond the technical loss of the 
possession of the property. Were the l a w otherwise, it is manifest that 
a good deal of crime punishable under Engl ish l a w w o u l d not b e punishable 
under the Indian Pena l Code on wh ich the Ceylon Penal Code is based, 
w h i c h Code w as intended to e n m e s h all offences of dishonest appropriation 
or acquisition of property under Engl ish law, and also other dishonest 
acts beyond the reach of the Engl ish law. The fact that the pawnbroker 
upon w h o m the deception w a s practised is not the complainant, is not, I 
think, to the purpose. A complaint from h im is not required in order to 
launch proceedings. I alter the convict ion to one of cheating, and dismiss 
t h e appeal. 

Voried. 


