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An action for dam ages for b reach  of prom ise o f lm m iugo lies if, in  a  le t te r  
addressed by the d e fen d an t to  th e  plaintiff,' there  is e ith e r c o n tin u a tio n  o r  a t  
least an  umjuulilied adm ission  of a  subsisting  oral prom ise o f  m arriag e .

W here there  is a  w ritten  prom iso to  m arry , the  p a r ly  who m ad e  th e  p ro m ise  
is no t entitled  to  resiio from  it  on th e  g round th a t a dow ry, w hich b o th  p a r tie s  
had  conlidently an tic ip a ted  b u t w as n o t a condition to  th e  p rom ise, w as n o t  . 
settled  it: line course.

-A -P P K A L  from a ju d g m en t o f  th e  D istr ic t Court, K cg a llc .

A  m arriage iiad been “ arranged  ” for  th e  p la in tiff an d  th e  d e fen d a n t  
by their respective parents accord in g  to  K andyan  cu stom . T h e  term s o f  
th e  contem plated  m arriage so  arranged  betw een th e  r e sp ec tiv e  p a ren ts  
actin g  through an in term ed iary  w ere  th a t a  dow ry o f  R s . 5 ,0 0 0  in  ca sh  
and  5 acres o f tea  were to  b e  g iv e n  over to  th e  in te n d ed  b rid e b y  h er  
fa th er  on the day o f  th e  b etro th a l cerem ony. T h e  d e fen d a n t w a s  
aw are o f  the term s agreed  u p on  b y  th e  parents. T h e  p la in tif f  a lso , 
according to the conclusion  o f  th e  learned tria l J u d g e , “ d id  a c q u a in t  
h erself a t an early stage  o f  th e  p roceed in gs w ith  the d ow ry  sh e  w as to  g e t  ” .

Soon after the aforem ention ed  tran saction  betw een  th e ir  p a ren ts , th e  
p la in tiff and defendant met- each  o th er  frequently  an d  w ro te  le tter s . O n e  
question  in  the present a c tio n  for dam ages for b reach  o f  p ro m ise  o f  
m arriage w as w hether on e o f  th e  le tters w ritten  b y  th e  d e fe n d a n t  
estab lished  a “ w ritten  p rom ise ” to  m arry w ith in  th e  m ea n in g  o f  th e  
proviso  to  section  19 (3) o f  th e  M arriage R eg istra tion  O rd in an ce. T h e  
ev id en ce disclosed th a t th e  d e fen d a n t had inform ed th e  p la in tif f ’s  fa th e r  
th a t i f  the dow ry was n o t g iv e n  before M ay 21, 1951 ( th e  d a te  f ix ed  fo r  
th e  betrothal cerem ony), “  th e  m arriage w as o f f ’’. T h e  p la in tif f ’s  fa th e r  
d id  n o t m ake over th e  d ow ry  o n  or before that- d a te . T h e  d e fen d a n t,  
how ever, adm itted  th a t  th e  first occasion  on  w hich  th is  “  co n d itio n  ”  
im posing a  tim e lim it for th e  d o w ry  was com m un icated  b y  h im  to  th e  
p la in tiff’s  father was a t  a  t im e  su b seq u en t to  the d a te  o f  th e  d e fe n d a n t’s  
le tter  w hich, it  was su b m itted  .o n  b eh a lf  o f  th e  p la in tiff, c o n s t itu te d  a  
w ritten  prom ise to  m a n y . F u rth er , th e  new  “ c o n d it io n ”  im p o sed  b y  
th e  defendant on  th e  p la in tif f ’s  fa th er  was n o t co m m u n ica ted  t o ’ t l ie  
p la in tiff herself. ■
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C . T fiia g a lin g a m , Q -C ., with J. M isso  and A . N a y c n d ra , for the p lain tiff  
ap p ellan t. t  .

E . G. W ik ra m a n a iju k c , Q .C ., w ith I I .  I f .  J a y a c u r d a ic ,  Q .G ., J .  A . 
F ern a n d o p i/U e , P .  J tu n ash vjh e, II'. W ickraiua-sinfjhc  and D a y  a P creru  
for th e  defendant respondent.

Cur. adc. l ull.
N ovem b er 25, 1955. G h atiaex , J.;—

T h is is  an  action  for breach o f prom ise o f  m arriage. The parties arc 
w ell-edu cated  K andyan  gentlefolk, and each o f  them  is the child o f  parents 
w ho h o ld  con servative ideas on the subject o f  m arriage. T he plaintiff, 
w ho w as born in  1930, had done very well a t  H ill wood School in  K andy  
from w hich  she passed  out in 1949 as H ead Girl after a good scholastic  
career. I t  is  com m on ground that she is a w ell-m annered, good-looking  
you ng la d y  o f  unquestionable good character.

T h e d efendant was enrolled as an A d voca te  o f  the Suprem e Court- 
in 1944, and w ith in  five years had estab lished  h im self in a prom ising  
p rofessional practice at K egalle. In 1949, h is fath er , a retired G overn­
m en t serva n t, decided that the tim e had arrived to  “ arrange” a su itab le  
m arriage for th e  you ng m an, who was then  ab out 31 years o f  age. The 
procedure w hich Mr. Udalagam a senior proposed  to follow  in this  
con n ection  is best exp lained  in  his own words :

“ A m on g the class o f  persons to whom I  belong, m arriages com e about 
in  th is  w ay ; w e ordinarily send a man first, and he speaks to the pa rents 
o f  th e  girl and finds out whether the proposal would be accepted. 
T h ereafter a day is fixed and the father goes there and negotiations are 
carried on.- T he first thing in m y case is th e  dow ry. I w ill tell you  
th e  rea so n : I  have been so m any years in  th e  G overnm ent Service, 
and i f  the dow ry is not properly fixed , the result is in the D ivorce  
C ourts. Once the dowry is finalised, a v is it  is  m ade, and th ey  v isit  
u s and a day is fixed. As a m atter o f  fact, in  arranged m arriages, 
y o u n g  couples arc not in any w ay consu lted  because the parents know  
w hom  their sons should marry. ”

O ne gath ers from the evidence that, after th e  d ow ry has been “ finalised ” , 
a form al betrothal cerem ony takes place on an auspicious day in the  
p resen ce o f  th e  close relatives o f both fam ilies ; th e  intended bridegroom  
p u ts  a chain  round the neck o f the in tended  bride, and she in turn g ives  
him  a ring. Thereafter the young couple (being virtually  strangers) 
arc g iv en  som e la titu d e to  get to know  each o th e r ;  in due course the  
m arriage cerem ony takes place.

N eg o tia tio n s  on these lines were in itia ted  b y  Mr. U dalagam a senior  
w ith  th e  w ealth y  parents o f a young K a n d y a n  girl whose nam e w as 
d isclosed  at th e  trial. A  considerable d ow ry w as “ finalised ” , and 24th  
N o vem b er  1949 was fixed for the betrothal cerem ony or, as som e w itnesses 
ca lled  it,~“ the form al engagem ent . H ut sh ortly  before that d ate, th e  
d efen d an t saw  the girl for th e  first tim e and persuaded his father to d is ­
con tin u e th e  n egotiations : he apparently considered  her ill-favoured and 
in su ffic ien tly  educated . Accordingly, Mr. U dalagam a senior w rote a 
I d le r  to  th e  g ir l’s  father on 10th N ovem ber J 949 postponing the cerem ony  
on  som e sh ad ow y pretext, and requesting that no further preparations
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b e  m ado “ imt il y ou  hear from  m e again T he request w as understood  
in  th e  sp irit in w hich  i t  w as in tend ed . T he m atter w as dropped, presum ­
a b ly  w ith ou t ill-w ill o n  e ith er  side. L et i t  be recorded to  th e  cred it o f  
th e  procedure a d op ted  th a t  no hearts were broken on th a t  occasion .

V ery soon  afterw ards, Mrs. X and a U dalagam a (w ho w as related to  b o th  
th e  p la in tiff and th e  d efen d an t) w rote to  him  from K an d y  in v iting  him  
to  ca ll on  her as sh e  th o u g h t sh e had found a m ore su itab le  “ m atch  ” 
for h im . I t  was on  th is  occasion  th a t the defendant first saw  th e  p la in tiff, 
and  lie  la ter in d ica ted  th a t  he w as “ in terested  ” . X and a m ade certain  
te n ta t iv e  proposals to  th e  p la in tiff’s  father (Mr. Boan'ge) w ith ou t su ccess. 
E v en tu a lly , th e  d efen d a n t in voked  the m ore m ature ad vocacy  o f  his 
sister-in -law  Mrs. C. H . LTd alagam a who agreed to  help, h av ing  first 
ob ta in ed  th e  con sen t o f  Mr. U dalagam a senior. In  d ue course, as the  
resu lt o f  n ego tia tio n s carried on prim arily  through Mrs. C. H. U dalagam a, 
th e  p aren ts on  b o th  sid es agreed  th a t th e  p la in tiff shou ld  be “ g iven  
in  m a r r ia g e” to  th e  d efen d an t. T he horoscopes were com pared w ith  
favourable resu lts and , a fter  som e haggling, th e  d m n y  was “ finalised ” 
a t  R s. 5 ,000  in  cash and  5 acres o f  tea. The sign ificant reduction  in th e  
am o u n t o f  th e  d ow ry  st ip u la ted  in th is ease (i.e., from  ab ou t 3 or .‘1 lakhs  
to  ab o u t Its. 10,000) is perhaps th e  best indication  o f  th e  assessm en t by  
th e  U dalagam as o f  th e  p la in tiff’s su ita b ility  as a  w ife  for th e  y o u n g  
A d v o ca te  w ho had  b y  n o n - applied  for appointm ent- as a m em ber o f  th e  
C eylon  Ju d ic ia l S erv ice.

T he term s o f  th e  co n tem p la ted  m arriage so  arranged betw een  th e  
resp ec tiv e  p aren ts a c tin g  through  an in term ediary need to  be elaborated  
a l it t le  further. Mr. U dalagam a senior had first consented  to  th e  d ow ry  
being  m ade over to  th e  in ten d ed  bride after th e  w edding, b u t it  w as la ter  
stip u la ted  th a t it  sh ou ld  be g iv en  on th e  day o f  th e  betrothal cerem ony. 
Mrs. C. H. U dalagam a, w hose ev idence was accep ted  by th e  learned trial 
J u d g e  as true on  a ll m ateria l issues, exp lained  that th e  d efen dan t w as  
w ell aw are o f  th e  term s agreed  upon by the parents ; th e  p laintiff, on th e  
oth er hand, “ did n ot k n ow  a n yth in g  : it is n o t u sual to  ta lk  to  th e  girl 
ab o u t d ow ry m atters. ” She w as certain ly  n ot a  p arty  to  th e  agreem ent, 
b u t I  accep t, for th e  p urposes o f  m y  decision , th e  conclusion  o f  the learned  
J u d g e  th a t sh e  “ did  acq u a in t herself a t  an early s ta g e  o f  th e  p roceed ings  
w ith  th e  d ow ry she was to  g e t. ”

I  n ow  proceed to  relate th e  h istory  o f  “ the arranged m arriage ” and  
its  u ltim a te  fru stra tion . F orm al v is its  betw een  th e  tw o p arties w ere  
paid and returned. In  d ue course, “ exp erts ” were again  consu lted  for 
ad v ice  as to  th e  se lec tio n  o f  a lternative auspicious tim es an d  d a te s  in  
A pril and M ay 1951 for th e  cu stom ary betrothal cerem ony. T w o d a te s  
in  A pril and  three in  th e  fo llow in g  m onth  were su b m itted  on 19th M arch  
1951 to  th e  d efen d an t w ho b y  then  had assum ed d u ties as M agistrate o f  
P o in t P edro. H e  chose th e  la te s t  p o in t o f  tim e su ggested , n am ely ,
“ C .01 a .m . on  2 1 st  M ay 1951 ” , w hich , according to  th e  ed itor o f  th e  
ep h em eris a lm anac m a in ta in ed  by a school o f  astro logy  a t  P eradeniva . 
w as “ ausp icious for  ex ch a n g e  o f  rings ” . T he p la in tiff  had  h erse lf  
w r it te n .to  th e  d efen d a n t on  6 th  March 1951 p lead in g  th a t he sh ou ld  
se lec t  an  earlier b u t eq u a lly  auspicious d ate, n am ely , 11th  A pril, and
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exp ressin g  a fear that “ i f  w e lia v c  i t  in  M ay, lie (her father) m ay delay  
over th e  w edding T his plea w as ignored b y  th e  d efendant, 'f lic  
ev id en ce w hich th e  learned Ju d ge has accepted  is to  th e  effect th a t, in 
se lec tin g  2 1st M ay for th e  betrothal cerem ony, th e  defen dan t orally  
exp la in ed  to  Mrs. C. H . U dalagam a and later to  Mr. B oan ge h im self, who  
v isited  him at P oint P edro on 20th A pril, that if  th e  dow ry w as not given  
before th a t p articu lar d a te , “ the m arriage w as o f f ” . T he d efendant 
ad m its th a t th is was th e  first occasion  on w hich  th is  condition  precedent 
was im posed  by him  and  com m unicated  to  Mr. B oan ge.

T h e defendant seem s to  h ave su spected  that Mr. B oan ge w ould not 
m ake over the. prom ised  d ow ry before the stip u la ted  d ate, and secretly  
com m unicated  h is p rophecy  to  his father in a le tter  dated  7th  M ay 1951. 
“ JJence ” , he ad v ised , “ w ithout k ick ing up a row , s low ly  drop i t ; keep  
ev ery th in g  to you rself, and com m un icate every th in g  on ly  w ith me. 
.'Don’t  tell anyone a n y th in g , even  those at hom e for th ey  cannot keep  
their  to n g u es quiet ” . O ne gathers from th is a ttitu d e  that th e  defendant, 
k now in g  Mr. B o a n g o ’s ten d en cy  to procrastination , w as n o t averse to  
considering h im self released  from  his ob ligation  to  m a n y  the plaintiff. 
A w eek la ter he w rote an oth er le tter  to  his fath er in  the sam e stra in , and  
raised  th e  question  o f  an a ltern a tiv e  plan for m arriage. “ I f  som e other  
prop osition  is to  be arranged, ” h e  said , “ J. want a m inim um  dow ry o f  
R s. 25 ,000 . T h e g irl m u st be ed u cated , good-look ing, respectab le and 
y ou n g  . . . .  P lea se  keep  an yth in g  you  do to  you rse lf and m e. ”

A s prophesied , Mr. B oan ge did not m ake over th e  dow ry on or before 
th e  2 1 st M ay 1951. Jn th e  resu lt, th e  d efendant ad opted  th e  a ttitu d e  
(w hich w as n ot, h ow ever, notified to  the p la in tiff) that lie was again free 
to  en ter  the “ arranged m a rr ia g e” m arket ; and h is fath er , unknow n to  
oth er  m em bers o f  th e  fa m ily  circle, m ade d iscreet inquiries for another  
can d id ate answ ering to  th e  descrip tion  g iven  in  th e  d efen d an t’s le tter  
d ated  14th M ay. On th is occasion , every th in g  w ent sm ooth ly  and 
accord ing to  p lan . On or ab out 20th  J u ly  1951 a m arriage w as arranged  
w ith  th e  p arents o f  M iss X iigaw cla . B u t the p resen t action  relates to  
the m u tu al p rom ises w hich , according to  th e  p la in tiff, were contem por­
an eo u sly  b u t in d ep en d en tly  m ade b y  h erself and th e  d efen dan t to  m a n y  
each  other. She a lleges that in or about A ugu st 1951 th e  defendant w rong­
fu lly  repudiated  h is personal prom ise to m arry her and sh e claim ed  
R s. 20 ,000  as dam ages on th is  account.

T h e defen dan t, w ho had  m arried Miss X ugaw cla  before lie filed h is  
answ er, p leaded  b y  w ay  o f  d efence that he at no tim e m ade an y prom ise, 
orally  or in  w riting, to  m arry th e  p lain tiff. H is  p osition  w as that he had 
m erely  “ in tim ated  ” (w h eth er to  Mr. B oan ge or to  th e  p la in tiff w as not 
exp ressly  s ta te d  in  h is  p lead ings) th a t  h e “ w ould  be w illing to  becom e  
en gaged  to  or to  prom ise to  m arry ”  the p la in tiff  in  a certain  ev en tu a lity  
w hich did not arise.

In  th e  sharp con flict o f  testim o n y  w hich characterised  a protracted  
and  b itter ly  con tested  tria l, th e  learned J u d g e  w as called  upon  to  decide 
w h eth er th e  y o u n g  cou p le, q u ite  in d ep en d en tly  o f  th e  tran saction s which  
took p lace betw een  th e ir  p aren ts, had in fa ct bound them selves b y  m utual 
p rom ises to  m a n y  on e an oth er  ; and if  so, w heth er th e  d efen d an t’s prom ise
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h ad  been  m ade “ in  w ritin g  ”  w ith in  th e  m ean in g  o f  th e  p ro v iso  to  se c tio n  
19 (3) o f  th e  M arriage R eg is tra tio n  O rdinance (Cap. 95). I n  th e  absence- 
o f  su ch  w riting, o f  course, th e  cla im  for d am ages w ou ld  n o t b e en forceab le .

F or  th e  p u ip oses o f  ou r d ecision  w e m u st be gu id ed  g e n e r a l ly  b y  th e  
learned  tria l J u d g e’s  find ings o f  fa c t , based  on  h is  a sse ssm en t o f  th e  
cred ib ility  o f  w itnesses. W h a t is  th e  effect o f  th e  ev id en ce  w h ich  th e  
learned  tria l Ju d ge b elieved  ?

I t  w ould  appear th a t, sh o rtly  a fte r  th e  p la in tiff le f t  sch o o l, sh e  w as  
p ersuaded  early  in  1950 b y  Mrs. C. H . U d alagam a to  a ccep t an  a p p o in t­
m en t as a  teacher in  a  w ell-k n ow n  G overn m ent sch o o U n  K eg a lle , o f  w h ich  
Mrs. U dalagam a w as th e  P rin c ip a l. T e n ta tiv e  arrangem en ts had  a lso  
b een  m ade for th e  p la in tiff  to  a tte n d  a  sch oo l in  C olom bo in  M ay  1950  
w ith  a v iew  to  offering h erse lf as a  can d idate for th e  U n iv e r s ity  E n tra n ce  
ex a m in a tio n .

D urin g  th e  tirst sch oo l term  o f  1950 th e  p la in tiff resided  a t  th e  te a c h e rs’ 
h o ste l a t  K ega lle , v is it in g  Mr. and  M rs. C. H . U d a la g a m a ’s h o m e d uring  
th e  w eek  ends. B u t  from  a b o u t M ay 1950 sh e  s ta y ed  w ith  th is  cou p le  
in  th e ir  bungalow  op p o site  th a t  in  w hich  th e  d efen d an t liv e d  w ith  h is  
fa th er . B y  th is  t im e , th e  d ow ry  con d itio n s agreed  u p o n  b etw een  th e  
p aren ts had  been  “ fina lised  ” an d  Mr. B o an g e h ad  b een  in v ite d  to  f ix  th e  
b etrotha l cerem ony ‘' for  a n y  d a te  co n ven ien t to  h im  ” ( P l l ) .  On 15th  
J u n e  1950 form al v is its  b etw een  th e  fam ilies w ere a lso  exch an ged .

I t  w as n ow  con fid en tly  assu m ed  b y  ev eryo n e th a t th e  m arriage b etw een  
th e  you n g  couple, as arranged bet w een  their resp ec tiv e  p aren ts, w ou ld  ta k e  
p lace in  due course. P en d in g  th a t  an tic ip a ted  ev e n t, th e  p la in tif f  c o n ­
tin u ed  to  be a  school tea ch er a t  K eg a lle , h a v in g  ab an d on ed  th e  id ea  o f  
en tering  th e  U n iv ers ity  for h igher stu d ies . A nd , from  th is  p o in t  o f  t im e ,  
th e  p la in tiff and th e  d efen d a n t, w h o  m et freq u en tly  a t  th e  h o m e o f  
Mr. and Mrs. C. H . U d a lagam a, fe ll v io len tly  in  lo v e  w ith  each  o ther. T h e  
rom an tic  courtsh ip  w h ich  fo llow ed , th ou gh  p er fe c tly  p roper an d  h o n o u r­
ab le according to  m odern  sta n d a rd s o f  b ehaviour, w as a p p a ren tly  c o n ­
trary  to  w hat is  ex p ected  in  co n serv a tiv e  K a n d y a n  circ les from  y o u n g  
persons w ho are n o t y e t  “ fo rm ally  engaged  ” . Mrs. C. H . U d a la g a m a  
took  th e  m atter up w ith  th e  d efen d a n t w ho, b ein g  an  A d v o c a te  o f  6 y ea rs  
stan d in g , w as in  a  b e tte r  p o sitio n  to  u nd erstan d  th e  d e lic a cy  o f  
th e  s itu a tio n  than  a girl w ho h ad  ju s t  le ft  sch o o l. M rs. C. H . U d a la g a m a ’s  
version  o f  th is  con versation  is to  th e  fo llow in g  effect :

“ I  th ou gh t T ed d y  (i.e . th e  d efen dan t) sh ou ld  n o t  co m e so  o ften  
to  m y  house. I  th o u g h t th ere  sh ou ld  be a  form al en g a g em en t befora  
T ed d y  con tinu ed  to  m ee t th e  p la in tiff  so  frequently' in  m y  h o u se . 
T edd y  replied ‘ Y ou  need  n o t m istru st m e ’. I  u n d erstood  b y  th a t  th a t  
h e w ould  n o t le t  d ow n  th e  g irl. ”

Mrs. U dalagam a accep ted  th e  d e fen d a n t’s assuran ce a s to  h is  in te n t io n s ,  
w hich were certa in ly  q u ite  h on ou rab le a t  th a t  s ta g e . T h e  y o u n g  co u p le  
con tin u ed  to  m ee t regu larly  o n  th is  basis th ro u g h o u t th e  r e s t  o f  th e  y e a r  
1950, and, indeed , u n til th e  d efen d a n t le ft  K eg a lle  a t  th e  en d  o f  F eb ru a ry  
1951 in  order to  ta k e  up  h is  first J u d ic ia l a p p o in tm en t in  P o in t  P ed ro .
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. T he learned J u d g e  w as satisfied  that during th e  period  M ay 1950 to  
February 1951, m any a c ts  o f  endearm ent passed b etw een  them ; th e  defend­
ant g a v e  her p resen ts  (a ll o f  w hich sh e produced a t  th e  t r ia l ) ; the}* p ro­
m ised eternal lo y a lty  to  on e another, and d iscussed  th e ir  p lans for their 
fu ture happ iness to g e th er  as m an and wife.

The d efen d an t d en ied  th a t  h e had g iven  th e  y ou n g  la d y  th e  presents  
referred to , or th a t  a n y  “ a cts  o f  endearm ent ” had  tak en  p lace betw een  
them . H e w as d isb e liev ed  on  th ese  points and considerab le significance  
should be a tta ch ed  to  th ese  false denials. It suffices on ly  to  quote his 
ow n w ords o f  ex p la n a tio n  :

Q .— “ W h y  d id n ’t  y o u  g iv e  her presents ? ”

A .— “ B ecau se  th ere  w as no form al en gagem ent.”

The in ference to  be draw n from these denials is to  m y  m ind irresistible. 
The d efen d an t w as w ell aw are that m uch that had tak en  p lace (though  
perfectly  in n o cen t) in  an tic ip a tio n  o f the b etro th a l cerem ony would be 
regarded in  th e  co n se rv a tiv e  so c ie ty  to  which h e b elon ged  as appropriate 
only to coup les w ho w ere in  fa ct bound to  one an oth er b y  m u tu a l prom ises 
o f m arriage. H a v in g  regard to  th e  ev idence w hich  th e  learned trial 
Judge has a ccep ted , i t  is purposeless to  speculate fu rth er as to  w hether the  
defendant had  “ in  so  m an y  words ” prom ised to  m a n y  th e  girl. T he  
proved con d u ct an d  b eh av iou r o f  these tw o you n g  persons tow ards one 
another estab lish es m ore con vin cin gly  than  any “ exp ress w o r d s ” which  
passed b etw een  th em  th a t th e y  now  regarded th em se lv e s  as solem nly  
engaged to  b e m arried .

L et i t  be sa id  in  fa irn ess to  th e  defendant th a t th is con clusion  is far more 
favourable to  h is se n se  o f  honour than  the inference w hich  he h im self had 
in v ited  th e  C ourt to  draw  from  his ow n version o f  th e  facts . H e  adm itted  
in re-exam in ation  th a t  h e had no doubt in his ow n m in d  at any tim e o f  
his courtsh ip  th a t  th e  m arriage “ arranged ” by th e  p aren ts would u lti­
m ately  m ateria lise . I t  occurred to  n obody that Mr. B oan ge (unw isely, 
as th in gs turned  o u t) in sisted  on postponing th e  b etro th a l cerem ony  
until he had  ren o v a ted  Jiis house so as to e n te r ta in  h is  gu ests  on a far 
m ore lav ish  sca le  th an  w as necessary. T he learned J u d g e ’s theory that  
the d efen d an t had  m e r e ly  a g re e d  to  m a n y  th e  p la in tiff  “ su b ject to  the  
condition  th a t  th e  prom ised  dow ry would be provided  ” is  unacceptable  
for m ore th an  on e reason . In  the first p lace, th is w as n o t th e  defen dan t’s 
case. In  th e  secon d  p lace, th e  theory was ca tegorica lly  p u t to him in the  
w itness box, and  lie  repu d ia ted  i t :

Q .— “ D id  y o u  m a k e i t  clear to  th e  p lain tiff th a t y o u  w ould  m a n y  her 
o n ly  i f  y o u  g o t th e  dow ry ? ”

A .— '“ X o . ”

F in a lly  he a d m itted  th a t th e  purported im p osition  o f  a cond ition  as to  
the se tt le m e n t o f  d o w ry  did n o t arise until th e  etui o f  A pril 1951 :

Q .-—“  D id  y o u  ev e r  te ll  Mr. B oan ge or his w ife th a t  u n less the down* 
w as g iv e n  b y  a particu lar d ate the m arriage w as o ff ? ”

A . — '“ I to ld  B o a n g e . ”
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Q.— t: W hen ? ”

.4 .— i: H'Acii he c a m e  to  see  m e a t  P o in t  P ed ro  (i .e . o n  2 0 th  A p r i l  1 9 5 1 )

I  am  p erfectly  satisfied  th a t  lo n g  before 1st March 1951 th e  d e fen d a n t h ad  
on  m an y occasions p rom ised  th e  p la in tiff a t  K eg a lle  th a t  h e  w o u ld  m arry  
her, and  th a t sh e in  tu rn  p rom ised  to  m arry h im . T h e  p ro m ises  w ere  
n ot conditional b u t w ere m a d e a t  a  tim e w hen b o th  p a r t ie s  co n fid en tly  
an tic ip ated  th a t th e  d o w r y  w ould  be se ttled  in  d u e  co u rse . I n  o th er  
words, th ey  agreed to  m a n y  w h en  (and n ot if) th e  d ow ry  w as fo r th c o m in g ; 
and  th e  question  o f  e ith er  p a rty  being  free to  resile from  th e  en g a g em e n t  
w as neither d iscussed  n o r  con tem p la ted . There is  n o  d o u b t  t h a t  b y  th e  
end  o f  1950 th ey  w ere gro w in g  increasingly  im p a tien t-o v er  M r. B o a n g e ’s  
d elay . B u t th ey  s t ill  regard ed  th e  u ltim ate im p lem en ta tio n  o f  h is  p a rt  
o f  th e  bargain w ith  Mr. U d a la g a m a  senior as certain . I t  is  in  th is  c o n te x t  
th a t one m ust ex am in e th e  le tter s  D 7 , D 8  and P I w h ich  w ere  re lied  on  by  
th e  p la in tiff as c o n stitu tin g  a “ w ritten  prom ise ” su ffic ien t to  su p p o r t th e  
present action .

T he p la in tiff had  returned  to  her paren ts’ h om e fo r  th e  C hristm as  
h olid ays, and sh e k e p t  her p rom ise to  w rite to th e  d e fen d a n t w h o  rem ain ed  
a t  K ega lle  b u t w as h im se lf  e x p ec tin g  to  v isit N uw ara E liy a  fo r  a  few  d a y s . 
T h is  correspondence is th e  b est  ev id en ce o f  th e  s ta te  o f  m in d  o f  th e  p arties  
an d  o f  their sin cerity  a t  th e  tim e. In  D 7 dated  IS th  D ec em b e r  1950  
sh e  w r ite s :

I t  has a lw ays b een  m y  on e id ea to  lo v e  o n ly  on e. T a k e  m y  w ord  
for it . I  am  n o t a p erson  w ho is easily  tem p ted . I  h a v e  a lw a y s  a im ed  
a t  h aving  a pure ch aracter  an d  y o u  ca n  be su re  th a t in  r a i n  o r  s u n s h in e  
I  w i l l  s ta n d  b y  y o u  t i l l  th e  en d  o f  m y  life . I t  w as m y  a m b itio n  to  find  a 
m an to o  w ith  a pure ch aracter  and  I  h ave foun d  i t  in  y o u . T h erefore  
d o n 't fear. I  w il l  a lw a y s  be f a i th f u l  to  y o u , m y  d a r l in g .  ”

T o  th is part o f  th e  le t te r  th e  d efen d an t replied  as fo llo w s in  P I  o f  2 1 st  
D ecem ber :

" Girlie dear, I  h a v e  been  m issin g  you  very  b ad ly  th e se  d a y s . In d eed  
th e  even ings are v ery  d u ll an d  boring w ith o u t y o u  . . . .  I  am  
m uch  thankful to  y o u  an d  for th e  k ind th ou gh ts y o u  h a v e  b een  th in k in g  
ab ou t m e. Girlie, I  d o n ’t th in k  I  n eed  rep ea t a l l  ivh a t y o u  h a ve  w r it te n  
to  m e, because I  f e e l  j u s t  the sa m e  w a y  a s  y o u  h a ve  e x p la in e d . I  c a n  
a ssu re  y o u  th a t a l l  th e  e x p e d a tio t i s  a n d  the d re a m s  y o u  h a ve  o f  y o u r  f u tu r e  
w i l l  n o t be in  v a in  ; y o u  c a n  co n fid en tly  hope. T h e  so o n e r  i t  i s  th e  be lter ,
I  th in k . ”

T h e d efen d an t’s su g g estio n  th a t  th ese  words o f  rep ly , read  in  co n ju n ctio n  
w ith  w hat th e  p la in tiff  h ad  w ritten , should  be con stru ed  a s a  m ere “  in t i ­
m ation  th a t he w ould  b e w illin g  to  be engaged to , or p ro m ise  to  m arry  th e  
p la in tiff  i f  a n d  w h en  th e  (fa th er’s) agreem ent w ith  regard  to  th e  d o w ry  
w as finalised ” w as q u ite  fan c ifu l. I  find m y se lf  eq u a lly  u n c o n v in ce d  b y  
th e  learned J u d g e’s th e o r y  th a t  th e  prom ise o f  m arriage co n ta in e d  in  P I  
w as unenforceable b eca u se  i t  w as qualified b y  a  co n d itio n  w h ich  h as n o t  
b een  satisfied.
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D oes P I ,  read in  con jun ction  w ith  th e  le tters  D 7 and D S, co n stitu te  a. 
“ w ritten  prom ise ” w ith in  th e  m ean ing  o f  th e  proviso  to  section  19 (3) ? 
T he O rdinance d oes n o t declare th a t  oral p rom ises o f  m arriage are n u ll 
and  vo id  ; i t  m erely  renders th em  unenforceab le unless th e y  b e ev idenced  
in  w riting. T he o b ject is  to  avo id  th e  risk  o f  v ex a tio u s action s based  on  
perjured festim onj-. T he earlier au th orities o f  th is  Court were all d is­
cussed during th e  argum en t, and it is  se ttled  law  that an action  for dam ages  
lies if, in  a le tter  addressed  b y  th e  d efen dan t to  th e  p la in tiff, there is  e ith er  
confirm ation or a t  le a st  an  unqualified  adm ission  o f  a  su b sistin g  and  
binding oral p rom ise o f  m arriage. T h is is  th e  effect o f  J a y a s in g h e  v .  
P e rc rd 1, M is s i  N o n a  v . A r n o lis  2, and  K a ru n a w a lh ie  v . W im a la s u r iy a  3. 
T he le tter  P I  com p lete ly  satisfies th is  m inim um  test.

A fter th e  le tter  P I  w as w ritten , th e  y ou n g  couple m et frequ en tly  in  
K egallc . She accep ted  an in v ita tio n  from  his p arents to  join  them  and  
th e  rest o f  th e  fam ily  in  celebrating his ap po in tm ent to  th e  J  udicial S ervice, 
and, as Mrs. C. H . U d a lagam a  exp la in ed , everyb od y  p resen t “ considered  
her as the person w hom  T ed d y  w as go in g  to  m arry ” .

T h e relationship  in  M arch 1951 betw een  th e  new ly-app oin ted  M agistrate  
o f  P o in t Pedro (aged 33) and  th e  you n g  school teacher o f  Ivegalle (aged  21) 
was p erfectly  clear. A  m arrige had  been “ arranged ” for them  b y  th e ir  
resp ective paren ts accord in g to  K an d yan  custom  ; a t  th e  sam e tim e there  
w as a subsisting  p r iv a te  agreem ent w hereby th ey  w ere p ledged  to  becom e  
m an and w ife. On 6 th ” M arch 1951 he w rote from  P o in t P ed ro  
professing h is lo v e  for her, and exp ressing  th e  wish th a t she should  visit- 
him  during her E aster  va ca tio n  chaperoned by h is brother and sister-in-  
law . She replied confirm ing h o w  m uch  sh e  m issed  h is com panionsh ip , 
and m en tion in g  th a t  sh e  had  su m m oned  sufficient courage to  persuade  
her fa th er to  fix  te n ta t iv e  d ates in  A pril and M ay for th e  betro tha l cere- 
m ony. She expressed  a personal preference for A pril 11th , and p rom ised  
th a t  i f  he agreed to  th a t  d a te  “ I  w ill see  th a t w e get m arried soon  . . .
. I f  A pril is co n v en ien t for yo u , w h y  not-have it  th en  ? In  a n y  c a s e in  
your n ex t le tter  to  m e p lease  le t  m e know  about you r arrangem ents. ”

T h e d efen dan t’s rep ly  o f  16th  March evad ed  th is special requ est and  
m erely  sta ted  th a t h e w as ex p ectin g  a le tter  from  Mrs. C. H . U dalagam a- 
on th e  su b ject. H ow ever, he in d ica ted  th a t he w ould  n o t be able to  leave  
P o in t Pedro during th e  E a ster  va ca tion , and hoped  th a t sh e w ould  
accom pany the C. H . U d alagam as on th eir  v isit to  him  in  April.

T his w as th e  la st  le tter  w hich  th e  defen dan t w rote to  h is fiancee. H e  
did n o t d irectly  com m u n icate w ith  her regarding the fresh cond ition  w hich  
(so he says) he had su b seq u en tly  im posed  on Mr. B oan ge to  th e  effect th a t  
th e  m arriage w ould  n o t ta k e  p lace  u n less th e  dow ry w as deposited  before  
2 1 st M ay ; nor d id  h e g iv e  her the s lig h test  in d ica tion  that he had in  a n ti­
cipation  advised  h is  fa th er  “ s low ly  ” to  le t  th e  m atter  drop. T h is b e ­
haviour w ould  have been  less in excu seab lc  i f  h is ob liga tion s tow ards th e  
girl w ere regulated  so le ly  b y  th e  term s o f  a  “  quasi-com m ercial ”  con tract  
arrived at for h is benefit betw een  h is  p aren ts and  hers. B u t, exam in ed
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in  th e  lig h t  o f  h is  co m m itm en ts vo lu ntarily  u n d ertak en  under a  private  
agreem en t w ith  th e  y o u n g  lad y  herself, h is b eh a v iou r d ev ia ted  from  a 
course o f  co n d u c t  w h ich  h a d  previously  been  h on ou rab le . H e  gave th e  
p la in tiff  no o p p o r tu n ity  to  exercise her personal in flu en ce  over  her father  
to  d ep o sit th e  cash  a n d  th e  t it le  deeds before 2 1 st  M ay. H is  sister-in-law , 
w ho had  been  th e  in term ed iary  in  th e  dow ry arran gem en ts, w as a lso  kept 
in  th e  dark  a s to  tire n ew  p lan s w hich were on  f o o t —so  m u ch  so  that even  
in  A u g u st 1951 M rs. C. H . U dalagam a re-assured  th e  girl concerning  
rum ours th a t  th e  d efen d a n t w as now  co n tem p la tin g  m arriage to  Miss 
JS'ugawela.

I n  A u g u st 1951 , th e  d efen d an t received  three le tter s  from  th e  p la in tiff  
w h ich  a d m itte d ly  led  h im  to  realise th a t sh e  w as h eartbroken  by h is  
.silence. H e  ign ored  th em  all. Mr. B oange’s le tter s  to  th e  effect that th e  
h o u se  w ould  so o n  be rea d y  for th e  betrothal cerem on y , an d  th a t the dowry  
w ould  b e m a d e over , w ere treated  w ith  equal d isco u rtesy . In  Septem ber, 
he b ecam e fo rm a lly  en gaged  to  another la d y  an d  a  f e w  m onths later he  
m arried her. T h is  w as an  unequivocal repud iation  o f  th e  solem n prom ise  
o f  m arriage w h ich  h e  had  g iven  to  th e  p la in tiff. I n  her sham e and  
h u m ilia tion , sh e  le f t  K cg a lle  and returned to  her p a ren ts ’ hom e. H e had  
irrevocab ly  p u t  i t  o u t o f  h is  pow er to redeem  h is p led g e , an d  th e  p la in tiff’s 
cause o f  a c tio n  w as com p lete .

The. learn ed  J u d g e  seem s to  h ave taken  a  m o st  un favourab le view  o f  
Mr. B o a n g e ’s co n d u c t. B u t  th e  gentlem an con cern ed  w as n o t a  w itness 
in  th e  ease, a n d  th e  p la in tiff  d id  n ot need  to  ca ll h im  to  rebu t an  issue as 
t o  w h eth er th e  d e fen d a n t’s p erso n a l prom ise to  m a n y  th e  p laintiff was 
qualified b y  a n y  con d ition s. X or was the q u estion  ra ised  as to  w hether a  
reason ab le t im e  for  im p lem en ting  th e  dow ry arran gem en ts had  elapsed  
■so as to  re lea se  th e  d efen dan t fro m  h is obb'gations. T he p la in tiff’s 
ob jection s to  th e  a d m iss ib ility  o f  certain sta te m e n ts  a lleged  to  have been  
m ad e b y  Mr. B o a n g e  w ere over-ruled on  th e  grou n d  th a t  h e  w as her agent 
w ith  im p lied  a u th o r ity  to  m ake adm issions th a t  b ou n d  her under section  
IS o f  th e  E v id e n c e  O rdinance. I  really  can n ot u n d ersta n d  how  anyth ing  
th a t Mr. B o a n g e  sa id  or d id  could  fairly be con stru ed  to  h a v e  an y  bearing  
on th e  term s o f  a  p r iv a te  contract o f  which h e  w as co m p lete ly  unaware.

L e t it  b e  recorded  in  fa irness both  to  Mr. B o a n g e  a n d  to  Mr. U dalagam a  
sen ior  th a t  n e ith er  p aren t had the sligh test id ea  th a t , apart from the  
“  arranged m arriage ” w hich  th ey  had n ego tia ted , th e  y o u n g  couple had  

"independently p led ged  th em selves to  m a n y  on e a n o th er . I f  the parents  
had rea lised  th is , I  d o  n o t d ou b t that Mr. B o a n g e , o u t  o f  respect for h is  
d au g h ter’s fee lin g s , w ou ld  h ave ceased to  d aw d le  o v er  th e  arrangem ents 
for  th e  b e tro th a l c e r e m o n y ; nor w ould Mr. U d a la g a m a  senior, m indful 
■of h is  so n ’s h on o u r, h a v e  countenanced th e  su g g estio n  th a t  he should  
■drop th e  m a tte r  “ s lo w ly  ” as he did. P erhap s th e  m o st  reprehensible  
asp ec t o f  th e  d e fen d a n t’s conduct was th a t  h e  k e p t  both  parents in  
ign oran ce o f  th e  e x te n t  to  w hich he had p ersona lly  co m m itted  h im self and  
■compromised th e  g ir l. T hese conservative g en tlem en  d id  n o t know  th a t  
h e w as no lo n g er  in  a  p osition , either in law  or in d e c e n c y , to  back o u t o f  
th e  m arriage “  arranged  ”  for him  w ithout co m m ittin g  a  breach o f  liis  
p r iv a te  o b lig a tio n s .
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T h e d efen d a n t d id  not inform  the p la in tiff  a fter  20th  April 1051 o f  th o  
n ew  “ co n d itio n  ” th a t  “  tim e was o f  th e  essen ce  o f  th e  contract A s a  
m a tte r  o f  la w , th is  uncom m unicated  stip u la tio n  did not bind her.

O n th e  issu e  as to  dam ages, the learned  Ju d ge considered that th e  
a m o u n t to  be aw arded the p la in tiff sh ou ld  n o t exceed  R s. 5,000 in th e  
e v e n t  o f  h is decision  on th e  other issues being  set aside by this Court. 
I  ta k e  th e  v iew  th a t th is am ount is  in  n o  w ay  excessive  i f  one takes in to  
a cc o u n t o n ly  th e  personal unhappiness th a t  has been caused to  her b y  th e  
d e fe n d a n t’s la ter  con d uct in  repudiating h is obligations (honourably  
u n d erta k en  in  th e  first instance) w ith ou t so  m uch as an expression o f  
reg re t fo r  w h a t he had done. A t th e  tria l, she was publicly cross- 
ex a m in ed  on th e  basis o f  his instructions that- sh e  was a liar and a “ gold- 
d ig g e r ” . T o  h is  know ledge, she deserved  neither condem nation. I  
w ou ld  a llo w  th e  appeal and enter jud gm ent for th e  plaintiff for Its. 5 ,000  
w ith  co sts  in  both Courts.

Sw as, J.—I agree.
.4ppml allou ecL


