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1943 P r e s e n t: M oseley A.C.J. and K eunem an J.

PUNCHI NAIDE, A ppellant, and  DINGIHAM Y, Respondent.

323— D. C. K an dy, 611,

E stoppel— P erm it to  be lieve— M eaning  o f expression— E vidence  O rdinance, 
s. 115.
T h e ex p ressio n  “ p erm it to  b e lie v e  ” in  se c tio n  115 o f  -the E v id e n c e  

O rd in an ce m ean s p erm it to  co n tin u e  in  a  b e lie f  a lrea d y  form ed.

■ A p p e a l  from  a judgm ent of the D istrict Judge of Kandy.
N. N adarajah, K.C. (w ith  him  H. W. T am biah ), for the plaintiff, 

appellant. .'
E. B. W ickrem anayake, for the defendant, respondent.

Cur., adv. vu lt.
June 22, 1943. M o s e l e y  A.C.J.—

The plaintiff-appellant sued defendant-respondent for declaration o f  
t itle  to an undivided half share of a piece of land and for an order o f  
ejectm ent and damages. H e succeeded in h is claim  for declaration of 
t itle  but otherw ise failed, and he w as ordered to pay the respondent’s  
costs.

The land originally belonged to one D ingiri N aide w ho had as his 
m istress Ran Etana, by whom  he had four children. On his death the  
land  devolved  upon the children in equal shares. B y  deed, P  5 of 1932, 
Ran Etana and the children conveyed the land to the appellant w ho had  
previously m arried one of the daughters, Ukku Etana. In 1915, however, 
Ran Etana had leased  the property to the respondent for a term  of fifteen  
years w ith  an option in favour of the respondent of a renew al for a lik e  
term . This option w as exercised in 1923, and the case for the respondent
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is  that he did so at the request of the appellant and upon certain 
representations made by the latter. ' In view  of these alleged representa­
tions the respondent claim ed that the appellant is estopped from denying  
th e validity of the lease in  1923, and that h e (respondent) is entitled to 
rem ain in possession.

The issue relevant to this point was framed and answered as follow s :__
“ 10. D id the plaintiff during the pendency of the said lease (i.e., of 1915) 

represent to defendant—
(a) that Ran Etana w as the law ful widow of the deceased Dingiri

Naide ?
A n sw e r: No, it was taken for granted ;
(b) that she had the right to lease the land in dispute ?

A n sw e r: Y e s ;
(c) that m oney w as required for h is marriage w ith  Ran Etana*s

daughter ? "
A nsw er : Yes. ”
The answer to part (a) of the issue is am ply supported by theievidence. 

It is, I think, common ground that, certainly up to 1923, it was generally  
believed  that D ingiri Naide and Ran Etana w ere m an and w ife. Had 
that been-a fact, since D ingiri N aide died intestate, his w idow  would have 
been entitled to a life-interest and she would have been entitled to grant 
a  lease of the land. I t  is contended by Counsel for the appellant that the 
answers to part (a) and (b) of the issue are contradictory, and that since 
part (a) was answered in the negative, part (b) should have been sim ilarly  
answered, I do not think that th is contention w ill bear examination. 
The answer to part (a) is reflected in the judgm ent as follow s : — ‘ I do not 
believe plaintiff, represented to defendant that Ran Etana was married 
as there w as no necessity to do so, for defendant had already on lease 230 
o f 1915 (P 3) leased the land from  Ran Etana on that footing and I feel 
su re every one presum ed Ran Etana was m arried to D ingiri Naide and 
gave no thought to the question w hen le'ase 406 (P 4, i.e., the lease of 1923) 
w as entered in to .” The learned D istrict Judge, however, accepted the 
defendant’s evidence that the appellant w as responsible for the second  
lease and agreed to it. It seem s to m e, that being the learned D istrict 
Judge’s fram e of m ind, that he was being m eticulously, although  
unnecessarily, fair to the appellant in  answering part (a) in the negative. 
Section 115 of the, Evidence Ordinance brings estoppel into operation  

' against a person who has “ by his declaration, act, or' omission, intention­
a lly  caused Or perm itted another person to believe a thing to be true and 
to act upon such b e lie f”, and the fact that every one presumed that 
D in giri N aide and Ran Etana w ere married does not relieve the appellant 
from  the disability conferred by the Section upon one who perm its another 
to believe a thing to be true and to, act upon'that belief. It seem s to me 
that, in  answering part ,;(a) as he did, it was m erely the intention of the  
learned D istrict Judge to acquit the appellant of the allegation that he  
had m ade a positive declaration on the point. Counsel for the respondent 
interpreted the. words “ perm it to b e lie v e ” aS m eaning to perm it to 
continue in  a b elief already -formed, a reasonable interpretation in m y  
opinion. '
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I  do not th ink  th a t the  case cited by Counsel fo r th e  appellan t, 
K anthappan  v . E lia ta m b y ', assists his case in  any way. I am  also of 
opinion th a t th e  respondent has discharged the  burden  of proof w hich 
lies upon a representee as set out in  Spen cer B ow er on E stoppel (1923 ed.r 
para. 138).

I would therefore dismiss the  appeal w ith  costs.
K euneman J.—I agree.

A ppea l d ism issed -


