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H IG H L A N D  T E A  C O M P A N Y , L IM IT E D  v . C O M M IS S IO N E R  
O F  S T A M P S .

D. C. ( In ty . ),  19.
S tam ps— J o in t s tock  co m p a n y  in  liq u id a tion — L iq u id a to r  a u th orised , a fte r  

p a y m en t o f  d eb ts , to  distribute assets to co n tr ib u to r ie s— C o n v e y a n c e  b y  

liqu ida tor— S ta m p  d u ty — S ta m p  O rd in a n ce , S c h e d u le  A ,  P a r t  I . ,  ite m s  

23 (1 )  (b), 23 (4 )  a n d  (8) (C a p .  189 ).

At an extraordinary general meeting of the Portmore Tea Company 
of Ceylon it was resolved that the said Company be wound up voluntarily 
and for that purpose a liquidator was appointed. The liquidator was 
authorized to pay the debts and liabilities of the Company and then to 
distribute in specie or kind amongst the contributories of the Company, 
in accordance with their respective rights and interests, the. whole of the 
assets of the Company. The liquidator paid and satisfied all the debts 
and liabilities of the Company, and by deed No. 1379 dated November 
29, 1939, the Company and the liquidator conveyed to the Highlands 
Tea Company certain lands and estates for the reason that the transferee 
was the registered owner of or otherwise beneficially entitled to all the 
issued shares in the Portmore Company.

H e ld , that the instrument of transfer did not fall for stamp duty 
under item 23 (1) (b) of Schedule A, Part I. of the Stamp Ordinance. It 
falls under either item 23 (4) o r  item 23 (8).

A P P E A L  from  an order of the Commissioner of Stamps. The facts 
are stated in the headnote.

H. V. P erera , K .C . (w ith  him E. F. N. G ratiaen ) ,  fo r appellant.— The  

deed is a deed o f transfer by  a liquidator to the contributors and w ou ld  
attract duty under item 23 (4) o f Part I. o f Schedule A  to the Stam p  
Ordinance. A  liquidator is in the position o f a trustee. (C ites In  re  
L eir  &  C om pany, L t d .K n o w l e s  v . S co tt  In  re  W in d sor  S tea m  C oal Co. ’ .) 
There is no consideration fo r this transfer. I f  the deed does not come 
under item 23 (4 ) it w ill fa ll under item 23 (8) ,  but not under item 23 (1)
( 6 )  because there is no-consideration for the transfer. (C ites W aharaka  
In vestm en t C om pan y v. C om m ission er o f  S tam ps *.)

H. H. B asnayake, C.C., for respondent.— This deed should be stamped 
under item 23 0 )  (t>) • There is consideration foe, the transfer. The  
contributor’s right to receive the capital value o f the shares is extinguished  
b y  the transfer. (C ites In  re  M ahaw ila R u b b er  &  T ea  Co., L td . ‘ ;  
H u ntin gton  v . C om m ission er o f  Inland R even u e* . The deed cannot fa ll 
fo r duty under item 23 (4 ) as a liquidator is not a trustee in the sense 

in which that expression is used in that item. The w ord  trustee there  
means a real trustee (1 T im es o f  C ey lo n  L aw  R eports , p. 250). A  liqu i­
dator is only in the position o f a trustee in certain circum stance^ (P a h a w  
C om pan y P reced en ts , 15th ed., V o l. II., pp. 253 and 254, 818 and 819).

cur. adv. mtU.
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38/j SOERTSZ J.—H igh la n d  T ea  C o m p a n y . L im ited  v . C om m iss ion er  o f Stam ps. 

June 26, 1940. S o e r t s z  J.—

The facts from which this appeal arises m ay be stated briefly as 
fo llow s:— A t an extraordinary general meeting of the Portmore Tea 
Company of Ceylon, Limited, it was duly resolved that the said Company 
be wound up voluntarily, and for that purpose, a liquidator was  
appointed. The liquidator was authorised to pay the debts and liabilities 
of the Com pany and then “ to distribute in specie or kind amongst the 
contributories of the Portm ore Company in accordance w ith their 
respective rights and interests therein the whole of the assets of the 
Portm ore Company ”. Accordingly, the liquidator paid and satisfied 
all the debts and liabilities of the Company and by deed No. 1379 dated 
Novem ber 29, 1939, the Company and the liquidator conveyed, assigned, 
transferred, set over, and assured unto the H ighland Tea Company the 
lands and estates described in the schedule to the deed, for the reason 
that the transferee, that is to say, the H ighland Tea Company w as “ the 
registered owner, of or otherwise beneficially entitled to all the issued 
shares in the Portm ore Company ”. (See the first recital in the deed.) 
This deed w as stamped with a ten-rupee stamp, and the H ighland Tea 
Company thought fit to apply to the Commissioner of Stamps in terms of 
section 29 of the Ordinance, to have his opinion as to the duty with  
which the instrument is chargeable, and- through their lawyers submitted 
at to him for that purpose.

The Commissioner by  his letter of M arch 5/6, 1940, gave his opinion 
“ that the instrument is a transfer of im m ovable property for considera­
tion and is liable to a duty of Rs. 9,592 under item 23 (1) (b ) of Schedule A, 
Part I. of the Stam p Ordinance ”.

■ The H ighland Tea Company is dissatisfied w ith this determination of 
the Commissioner of Stamps, and prefers the present appeal against it. 
The Commissioner has given no reasons for his opinion. It is suggested 
by Counsel that the opinion given has the quality of w ishful thinking, 
and he submits, that upon the correct v iew  of the matter, this instrument 
falls under item 23 (4 ) or alternatively, under item 23 (8) of Schedule A , 
Part I. of the Stamp Ordinance and that it was rightly stamped 
with a ten-rupee stamp. It w as not at all clear to me how Crow n Counsel 
sought to make out that there w as consideration. He seemed to contend 
that because this w as not a deed of gift, there w as some sort of considera­
tion. That, however, is to overlook conveyances such as are contemplated 
by items 23 (4) and 23 (8).

The item under which the Commissioner of Stamps places this 
instrument is in these te rm s: “ Conveyance or transfer of any immovable 
property fo r  any consideration , w here the purchase or consideration 
money th erein  or  th ereu p on  exp ressed , or if the consideration be other 
than a pecuniary one, or partly pecuniary and partly other than 
pecuniary, the value of the property shall be over Rs. 0 and not over
Rs. 50 . . . . one rupee, &c................... ”. The crucial words are “ for
any consideration ” and “ therein or thereupon expressed ” and in the 
context, this w ord  “ consideration ” bears the meaning “ money ” or 
“ partly  ” money and “ partly ” other than money consideration. N ow



in this instance there is no “ purchase or consideration money ” expressed  
in or upon the instrument, nor is any consideration “ other than a 
pecuniary one, or partly pecuniary, and partly  other than pecuniary ”, 
expressed in or upon the instrument, and, in m y opinion, in this case, 
that fact alone takes the instrument out o f class 23 (1 ) (b ) .  But even  
if it is relevant to consider the question whether although no kind of 
consideration is expressed in or upon the deed, yet, in reality there w as  
consideration. I reach the conclusion that the deed fa lls outside the class 
referred to on the ground that there was, in reality, no consideration 
for this deed.

It is clear that the w ord  consideration as used in the Stam p Ordinance 
bears the m eaning it has in English law. I f  authority is required fo r  that 
proposition there is the case o f W aharaka In v es tm en t Co. v . C om m ission er  
o j  S ta m p s '. In that case M acdonell C.J. dealing w ith  item 22 (b )  of 
Part I. o f Schedule B  of the then Stam p Ordinance w hich  is identical 
with the present item 23 (2 ), Schedule A , Part I, observed as fo llow s :
“ I  would say that wherever in one of our Statutes the term ‘ considera­
tion ’ occurs, there is a strong presumption that it must be given the 
meaning it has in English law , and indeed w hat other m eaning can you  
give it, if it is a term peculiar to English law  ”, and he w ent on to point 
out that the meaning generally given to that term in English law  was  
stated in the case of C u rrie v . M isa  * to be “ some right, interest, profit or 

benefit accruing to one party or some forbearance, detriment, loss or 
responsibility given, suffered or undertaken by the other ”. Exam ined  

by that test, there w as no “ consideration ” fo r the instrument before  
us. So far as the transferors are concerned, there is no right, interest, 
profit or benefit accruing to them, and in regard  to the transferees there 
is not apparent or conceivable any forbearance given or shown, or any  
detriment or loss suffered, or any responsibility undertaken by  them. 
Once the directors of the Portm ore Tea Com pany resolved that the 
Com pany be wound up voluntarily, and appointed a liquidator fo r the 

purpose, the resulting position w as that this Com pany held its . assets 
in order that the debts and liabilities of the Com pany m ight be paid and 
'hereafter distribution m ade of what rem ained in specie or in kind among 

the contributories of the Com pany. In  other words, it m ight justifiably  
be said that the Portm ore Tea Com pany held its rem aining assets in trust 
for those beneficially entitled to them. It is not disputed that the 
H ighland Tea Com pany of Ceylon w ere  so entitled either as registered  
holders, or otherwise, to all the issued shares of the Portm ore Com pany. 
The conveyance did no more than give unto the H ighland Tea Com pany  

the things that w ere theirs.

In m y view , this conveyance fa lls w ithin item 23 (4 ). It is a convey­
ance o f im m ovable property by  a trustee to the person beneficially  
entitled to it. But, Counsel for the respondent contended that trustee 

in that context meant a trustee as understood in the Trusts Ordinance. 
A.ssuming that to be so, it seems to me that by virtue of section 96 of our 

Trusts Ordinance the Portm ore Com pany stood in that capacity. But
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quite apart from  that view  of the matter there are English cases in which  
the relationship between a company in course of liquidation and the 
shareholders has been placed on that footing, for instance in K n ow les  v. 
S c o t t Rom er J., w h ile  refusing to saddle a liquidator w ith the responsi­
bility of a “ trustee in the strict sense ”, went on to observe as follows:
“ in support of the plaintiffs’ contention, reference has been made to 
dicta by distinguished Judges in various cases, which describe liquidators 
as trustees, or as holding assets of companies in trust. N o  doubt in a certain 
sense, and for certain purposes, a liquidator m ay fairly enough be described 
as a trustee . . . .  A  director is not a trustee for the shareholders of the 
company, though he is often referred to in various cases as a trustee, and no 
doubt, rightly enough for certain purposes ”, In the case before us, the 
transferors are the liquidators and the Portm ore Tea Company, and in view  
of this participation of the Company as a transferor, I would refer to the 
case of In re T he O riental In land  Steam  C om pany, L td . 5 in which Mellish  
L.J. said “ under a w inding up order, the legal estate in the property of the 
Company ordered to be liquidated w as not taken from  the Company, but the 
beneficial interest in the property w as and . . . .  a trust attached for 
the benefit of all creditors ”. That w as a case concerning creditors.

It is not necessary, however, to pursue this matter any further for once 
it is held that this, conveyance does not fall w ithin 23 (1) ( b ) , the question 
whether it falls w ithin 23 (4>- is academic. C row n Counsel concedes that 
if  this conveyance is not in the class assigned to it by the Commissioner 
of Stamps, it must fall under 23 (4) or 23 (8) and, in either event, the duty 
chargeable is ten rupees.

In conclusion, I  should wish to make it quite clear that my consideration 
of the question before us is based on the fact that all the averments and 
recitals in the deed in. question are admitted by the Commissioner of Stamps. 
I  understood C row n  Counsel to say that. A t any rate he did not dispute or 
question them. -It is not, therefore, necessary to decide in this case what the 
position would have been in a case in which the Commissioner contended 
that although no consideration w as expressed in or upon the instrument, 
that that w as pure contrivance, and that there was, in reality, consideration 

as understood in English law.

In  my opinion, this appeal is entitled to succeed and I hold that the duty 
payable on the deed is the duty that w as paid on it. The appellant 

is entitled to the costs of the appeal.

K e u n e m a n  J.— I  agree.

A ppea l allow ed.
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