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Labour Tribunal=Finding that the termination of the servicss of a workwian was
unguslified—Diseretion of titbunal o order payment of compensalion 64 an
- alternative to reinstatement of the workinan—Failure to ezereise sueh diseretion=-
Jurisdiction of Supreme Courl to {nlervene when there has been a failure to
consider material and relovant évidence—Industrial thuteé Aet (Gap. 131),

8. 81 B (1), 31C, 31 D, 33 (3), 33 (8), 83 (6).

1n an applieation made unde? seetion 31 B (1) of the Industria) Disputea Ach

on behalf of a workman whe had boen dismissed from sorvies by his employer,
the President of the Labour Tribunal faund vn the evidense that the termination
of the werkman's employment was unjustified, Fo ordered the employer to
reinstate tho werlunan and te pay him a sum of Ra. 1,600 as back wages. Ou
an appeal preferred by the employer the Supreme Courd stated . thab. the
eontinuines in service of the woikmen under the employer might not be in
_the interast of industeial peace or of the workman himself and, therefors, varied
"the erder of the Labeur Tribunal by permitting the employer, at hia eptien, to
pay the workman, as an alternative to relnstatement; an additienal sum of
Ra, 1,000 as compensatien. The ground 6n which the Bupreme Court varied
the order of the Labour Tribunal was the latter’s fallure te consider the
praebicany uncontradioted evidenes in regasd to the soveral prevloua anta of

" mmiseonduet on the part of the workman,

Held, that the Buprerne Qourt did not ast In exeess of its jurladloelon by
varying the order made by the Labour. Tribunal, Seotion 31D of the
Industrial Disputes Aot which provides that an appeal liea to the Bupreme Courb
enly on a queation of law does not preelude the Supreme Courb from Intervening
lei‘l’i 6 ©asy where there haa been & fallure to eonsider smaterlal and relevant

denoe.

- “ Before making an orde» thab is just and equlmble as provided for in sestien
81 Q of the Act, the tribunal must consider, in ‘easss where relnstatement
may bo one of the rellefs, the questien whether it s a fit ease for an erder for
eompensation to be made as'an alternative to roinstatemens, Evidenee placed
before the tribunal in regard to the previous eondueb of the workman will be
very relovaat in this eonneotion."

APPEAL from o judgment of the Supreme Court.
Nimal Senanayaks, with Miss 8. M. Senavatne, for the appellant.

8. L. de Silva, with V. Baoygayaka. for the employers_respondmb.
Cur. adv. vuld,
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The appellant, a trade union, instituted these proceedings before the
Labour Tribunal under Section 31 B (1) of the Industrial Disputes Act
(hercinafter referred to as the Act) on behalf of one of its members,
a workman named N. K. Girigoris, who had been dismissed from servico
by the respondent, a newspaper company which was his employer.
The dismissal was on the ground that Girigoris had been found sleeping
at a time when he should have been on duty. The President of the
‘Labour Tribunal before whom the parties and the witnesses gave evidence
retired from office before delivering his order and his successor, on the
invitation of the parties, read the evidence that had been recorded and
made his order. He found on the evidence that the employer had
failed to establish the charge and that the termination of the workman'’s
employment was unjustified. He ordered the employer to reinstate the
workman and to pay him a sum of Rs. 1,500 as back wages and Rs. 105
as costs. :

On an appeal preferred by the employer, the Supreme Court varied
the said order by permitting the employer, at his option, to pay the
workman, as an alternative to reinstatement, an additional sum of
Rs. 1,000 as compensation. The union appealed to this Court against
the order of the Supreme Court. Counsel for the appellant argued
that the Supreme Court acted in excess of its jurisdiction in effecting
the said variation in the order made by the Labour Tribunal. He

. submitted that under Section 31 D of the Act an appeal lay to the
- Supreme Court only on a question of law and that in the present case
no question of law arose to enable the Supreme Court to exercise jurisdic-
tion. His criticism of the judgment of the Supreme Court proceeded
on the basis that the Supreme Court had interfered with the finding
of the Labour Tribunal on the facts. Counsel for the respondent too
appears to have assumed in his written submissions that the Supreme
Court had reversed the Tribunal’s finding of fact. This was, perhaps,
due to the reason that in the first part of the judgment of the Supreme
Court the learned judge expressed the opinion that the President of the
Tribunal had misdirected himself on the facts in arriving at his conclusion
that the respondent had failed to establish the charge against the work-
man. But, as pointed out by counsel for the respondent in the course
of his submissions in Court, the learned Judge, despite his view that the
President had wrongly assessed the facts, refrained from interfering
with his. finding that the termination of service was unjustified. He
affirmed the order in regard to reinstatement and the payment of back
wages and costs but granted to the respondent an option to pay a sum of
Rs. 1,000 as compensation in lieu of reinstatement. In making the
said order the learned Judge stated that the continuance in service
of the workman under the respondent may not be in the interest of
industrial peace or of the workman himself, .
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Counsel for the appellant. strongly criticised the aforesaid reasons
given by the learned Judge for his intervention. He submitted, and
there is much force in that submission, that questions relating to industrial
peace are matters within the purview of the Labour Tribunal and the
other tribunals established under the Act and that those tribunals are
better equipped to deal with such questions than the Supreme Court.
It was also urged that the workman is the best judge of what is-in his
own interest and that the Supreme Court was not )ustlﬁed in varying
the order of the tribunal on that ground.

On a close examination of the judgment of the Supreme Court, however,
it seems to.us that the true ground on which the learned Judge varied
the order of the tribunal was the President’s failure to consider the
practically uncontradicted evidence before him in- regard to the previous
conduct of the workman before he decided upon the proper relief to be
granted to him.

Section 33 (3) of the Act provides that where an order of the Labour
Tribunal contains a decision as to the reinstatement in service of any
workman employed in certain prescribed capacities, the order shall also
contain a decision as to the payment of compensation as an alternative
to reinstatement. Under Section 33 (5) where an order for reinstatement
is made, if the workman so requests, the tribunal may, in lieu of
reinstatement, order the payment of compensation to him. Section -
33 (6) provides that the aforesaid two sub-sections of section 33 shall
not be construed to limit the power of the tribunal to order the payment
of compensation as an alternative to reinstatement in any case where
the tribunal thinks fit so to do. A finding that the termination of service
of a workman is unjustified will not, therefore, entitle the workman
to demand as of right his reinstatement ; nor will such an order be
obligatory .on the part of the tribunal. The tribunal is vested with a
discretion to decide whether payment of compensation should be ordered
as an slternative to reinstatement. -

The Labour Tnbunal has a wide discretion in this matter But
in order to exercise that discretion . reasonably, the. tribunal should
. consider all the relevant evidence placed before it. In the words of

Lord Greene M. R. in Associated Provincial Picture Houses Ltd. v.

Wednesbury! “ a person entrusted with discretion must, so to speak,
direct himself properly in law. He must.call his own attention to the
matters which he is bound to consnder. He must exclude from his
consideration matters which are-irrelevant to what he has to consider.
If he does not obey those rules, he may truly be sa.xd and often is said,
to be acting unreasonably .

Before making an order that is just and equitable as provxded for in
'VSectxon 31 (C) of the Act, the tribunal must consider, in cases where
reinstatement may be one of the reliefs, the question whether it is a fit

case for an order for compensation to.be made as an alternative to

1 (1948) 1 K. B. 823 as p. 339.
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reinstatement., Bvidence placed before the tribunal in regard to the
previous conduet of the workman will be very relevant in this conneotion,
In the present case, documentary evidence was placed hefora the tribunal
of several provious acts of misconduet on the part of the workman, But
in arriving at his decision the President totally ignored this evidence.

Where & tribunal ls empowered to make findings of fact that are
exoluded from review, a Court of Appeal will have jurisdietion to intervene
where there has been a failire to consiter material and relevant evidenoe.
It is on this ground that the Bupreme Court appears to have intervened
and varled the order made by the President in regard to the reliefs
that should be granted te the workman. In making that order, therefore,
the Bupreme Ooutt cannob be said to haveaocted in exeess of its jurisdiotion.

The appeal falls and s dismissed. In all the cuoumatanoes of this case,
we make no order as to costs.

Appeal dismissed.




