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K . G . W I J E R A T N E , A p p e lla n t , and IN S P E C T O R  O F  P O L I C E , F O R T ,
R e s p o n d e n t
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Criminal law—Charge of retaining stolen property—Quantum of evidence.

In a prosecution for dishonestly retaining stolen property thcro must bo 
proper proof o f tho alleged theft and that tho accused knew that Iho proporty 
in question was stolon property.

A p p e a l  from  a  ju d g m e n t  o f  th e  J o in t  M ag istra te ’s C o u r t , C o lo m b o .

Desmond Fernando, w ith  M iss Suriyi Wickremasinghe, f o r  th e  a c c u s e d -  
a p p e lla n t.

M . L. M . Ameen, C row n  C ou n se l, fo r  th e A tto rn e y -G e n e ra l.

Cur. atlv. vuit.
2 12 Cr. A pp. P. 219 at 221.
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S e p te m b e r  27 , 1970. H . N . G . F e r n a n d o , C .J .—

It. a p p ea rs  fr o m  th e  e v id e n c e  in  th is case th a t  th e  C. T . B . issu ed  to  a 
U n io n  o f  C. T .  B . w o rk e r s  T ra v e l Cards a u th o r is in g  free  tra v e l o n  bu ses , 
a n d  th a t th e  d o c u m e n t  P I  w a s o n e  o f  the ca rd s  w h ich  h a d  b een  issu ed  to  
th e  U n ion . T h e  p r a c t ic e  rega rd in g  the use o f  th ese  ca rd s  is a p p a r e n t ly  
th a t ,  i f  a  p a rt icu la r  p e r s o n  is  t o  be a u th or ised  t o  tra v e l o n  th e a u th o r ity  
o f  o n e  o f  th ese ca rd s , th e  P re s id e n t o f  th e U n ion  s ig n s  a  n o te  s ta t in g  th a t  
th e  n a m e d  p erson  is a l lo w e d  to  use th e T ra v e l C a rd  th e  n u m b e r  o f  w h ich  
is  sp ecified  in  th e  n o te , a n d  th e  p erson  is th en  g iv e n  th e  ca rd  fo r  use.

T h e  ch a rg e  in  th e  p re se n t ease w as th a t th is  a c cu s e d  h ad  d is h o n e s t ly  
re ta in e d  th e  T r a v e l C a rd  P I  h a v in g  reason  t o  b e lie v e  th a t  th e  c a r d  wa3 
s to le n  p r o p e r ty .

A c c o r d in g  t o  th e  e v id e n c e  th e  accu sed  tr a v e lle d  o n  a  b u s  o n  2 3 rd  J u ly , 
1967 a n d  w as a sk ed  b y  a  C h eck er  fo r  his t ick e t . T h e  a ccu se d  th e re u p o n  
sh o w e d  th e T r a v e l C a rd  P I  a s  w ell as a  le tte r  P 2  s ig n e d  b y  th e  P re s id e n t 
o f  th e  U n io n  t o  th e  e f fe c t  th a t  th e  accu sed  w a s  a u th o r ise d  to  use th is 
p a rt icu la r  T ra v e l C a rd . Prirna fa c ie  th ere fo re  th e  fa c t  th a t  th e  a c c u s e d  
h a d  in  h is  p ossess ion  th e  c o v e r in g  n o te  P 2  w h ich  a u th o r ise d  h im  to  tra v e l 
u n d e r  th e  T r a v e l C a rd  P I ,  su ffic ien tly  e x p la in e d  h is  p ossess ion  o f  b o th  
th e se  d o cu m e n ts .

T h e  case  f o r  th e  p r o s e c u t io n  h ow ev er  w as th a t  th e  e m p lo y m e n t  o f  th e  
a c c u s e d  h a d  b e e n  te r m in a te d  in  M arch  1966, a n d  th a t  th is  T ra v e l C ard  
h a d  n o t  been  d e liv e r e d  o n  h im  fo r  th e p u rp o se  o f  th e  jo u r n e y  w h ich  h e 
m a d e  in  A u g u s t  19 67 . T h e  P resid en t o f  th e  U n io n  g a v e  e v id e n ce  t o  th e 
e f fe c t  th a t  th is  p a r t ic u la r  T ra v e l Card h ad  been  lo s t  in  1965 a n d  th a t  h e 
h a d  in fo rm e d  th e  S t a f f  M a n a g er  o f  C. T . B . o f  th e  loss . I t  w a s  p r o v e d  
b e y o n d  a n y  d o u b t  th a t  th is  in form a tion  h a d  b e e n  g iv e n  to  th e  S ta ff  
M a n a g er  a n d  th a t  a  s u b s t itu te  T ravel Card h a d  been  issu ed  in  p la ce  o f  th e  
T r a v e l C ard  w h ich  h a d  been  lost. T h us th e  ca se  f o r  th e  p r o se c u t io n  w as 
th a t  th e  lo s t  T r a v e l C ard  h a d  been  sto le n  b y  so m e o n e , a n d  th a t  th o 
a ccu se d  h a d  s o m e h o w  g o t  possession  o f  it  a ft e r  th o  th e ft  a n d  h a d  
im p ro p e r ly  re ta in e d  i t  a n d  u sed  it  fo r  free  tr a v e l o n  a  C. T . B . b u s.

T h e  e v id e n ce  o f  th o  P re s id e n t o f  th e U n io n  c le a r ly  ju s t ifie d  a  fin d in g  
th a t  th e  a ccu se d , a lth o u g h  lie  d id  h av e  in  h is p ossess ion  th e  le t te r  P 2  
w h ich  p u rp o rte d  t o  a u th o r ise  him  to  use th e  T r a v e l C ard  P I ,  h a d  in  fa c t  
n o  a u th o r ity  fr o m  th e  P re s id e n t o f  th e  U n io n  t o  u se  th e  T ra v e l C a rd  on  
th is  p a rt icu la r  d a y .  B u t  th e  m ost im p o r ta n t  e le m e n t o f  th e  ch a rg e  
a g a in st h im  is th a t  h e  k n e w  o r  had  reason  to  b e lie v e  th a t  th e T r a v e l C ard  
h a d  been  sto len  b e fo r e  he u sed  it. O n th is  p o in t  th ere  w as th e  e v id e n ce  
o f  th e  P re s id e n t th a t  in  1965 he h ad  d is co v e re d  th e  loss  o f  th is  c a r d , a n d  
th ere  w as d o c u m e n t a r y  e v id e n ce  to  sh ow  th a t  h e  h a d  r e p o rte d  th e  a lle g e d  
loss t o  th e  S t a f f  M a n a g e r  a n d  th at a  su b s titu te  ca rd  h a d  b e e n  issu ed  i n ’ 
p la ce  o f  th o  o n e  s t a t e d  t o  b e  lost. B u t , o n  th e  P r e s id e n t ’s o w n  e v id e n ce , 
i t  is a p p a re n t th a t  th e  T r a v e l Cards w ere k e p t  in  th e  c u s to d y  o f  a  C lerk  
a t  th e  U n io n  a n d  t h a t  i t  w a s  th is C lerk  w h o , w h e n e v e r  o c ca s io n  arose , 
h a n d e d  a  T r a v e l  C a rd  t o  a  person  a u th o r ise d  t o  use it .  I f  th e n  th is
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p a r t icu la r  ca r d  h a d  in d e e d  been  s to le n , i t  w a s th e  C lerk  a n d  n o t  th e  
P r e s id e n t  w h o  c o u ld  p r o p e r ly  te s t i fy  t o  th e  fa c t  o f  t h e f t ; s in ce , as th o  
P r e s id e n t  h im s e lf  s ta te d , th e  C lerk  h a d  th e  c u s to d y  o f  th e  ca rd s , a n y  
e v id e n c e  g iv e n  b y  a n y o n e  o th e r  th an  th e  C lerk , th a t  th e  ca rd  h a d  b e e n  
6to len , w a s more h ea rsa y . S in ce  th o  C lerk  w a s n o t  ca lle d  as a w itn e ss  a t  
th e  tr ia l, th ere  w as n o  p r o p e r  p r o o f  o f  th e  a lle g e d  th e ft .

I n  th e se  c ircu m sta n ce s , th e  p r o s e c u t io n  fa iled  t o  p r o v e  th a t  th o  ca r d  
w h ich  th e  a ccu s e d  u sed  w as s to le n  p r o p e r ty  t o  h is k n ow led g e .

I  a c c o r d in g ly  a l lo w  th o  a p p e a l a n d  se t as id e  th e  c o n v ic t io n  a n d  se n te n ce .

Appeal allowed.


