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R e n t R estriction, A.ct, N o . 29  o f  1948— S ection  13  (7)—A.ction in  respect o f  “ excepted  
p re m ise s  ’*— E ffect when, p e n d in g  the action , the p re m ises  a re  ta k en  o u t o f  the 
category o f  ** excepted p re m ises  *’—** P roceedin gs f o r  the e jectm en t o f  the 
ten an t

"Whore, a t  th e  tim e when an  action is institu ted  b y  a  landlord  for th e  ejec t
m en t o f  his tenan t, th e  premises in  question are ** excepted prem ises ” , authorise? 
tion  o f th e  B oard in  term s o f section 13 (1) o f th e  R en t R estric tion  A c t does n o t 
become subsequently necessary if, during th e  pendency of th e  action , th e  
premises are  taken  ou t o f th e  category o f  “  excepted prem ises ” b y  reason 
of th e  reduction of th e  annual value o f th e  premises.

■A_PPEAL from  a  judgm ent o f th e  Court o f R eq u ests, C olom bo.

5
H . V .  Perera, Q.G., w ith  H . E . B . Gooray, for th e  d efen d an t-ap p ellan t.

H. W. Jayetoardene, Q.C., w ith  R. Manikkavasagar and  S. S. Basnayake 
for th e  p laintiff-respondent.
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January 1 7 ,1 9 6 2 . W eebasoobiya , J .—

T his is  an appeal b y  th e defendant against th e judgm ent and  decree 
o f  th e  Court o f R equests, Coiom bo, dated  th e 14tb D ecem ber, 1960, 
ordering his ejectm ent from  certain residential prem ises situ ated  w ith in  
th e  M unicipality o f Colom bo o f w hich he w as th e ten an t under the 
plain tiff. In  entering judgm ent th e Court also ordered th a t w rit o f 
ejectm en t should n ot issue u n til th e 30th N ovem ber, 1961. A t th e tim e  
o f th e  in stitu tion  o f th e action (on th e 8th  A pril, 1959) th e provisions o f 
th e  R en t R estriction  A ct, N o. 29 o f 1948 (Cap. 274) d id  n ot ap p ly  to  the  
prem ises as th ey  were “ excepted  prem ises ” in  th a t th e  annual value 
th ereo f w as R s. 2,240.

T he tria l took  place on th e 22nd N ovem ber, 1960, and subsequent 
d ates. Prior to  th a t, and w ith  effect from  th e 1st January, 1960, the  
annual value o f th e prem ises w as reduced to  R s. 1,845. In  th e  resu lt, 
th e  prem ises were taken out o f th e category o f “ excep ted  prem ises ” 
and  th e provisions o f th e A ct becam e applicable to  th em . Section  13 (1) 
o f  th e  A ct is  as follow s— “ N otw ithstanding anything in  an y other law , 
n o action  or proceedings for th e  ejectm en t o f th e ten an t o f any prem ises 
to  w hich th is A ct applies shall be in stitu ted  in  or entertained  b y  any  
C ourt, unless th e Board, on th e application  o f th e landlord, has in  w riting 
authorised th e in stitu tion  o f such action  or proceedings.” Then com es 
a  proviso under which th e authorisation o f th e  Board is declared n ot to  be 
necessary in  any o f th e cases m entioned in  paragraphs (a), (b), (c) and (d) 
o f  th e proviso. Paragraph (c) enables judgm ent in  ejectm en t o f the  
ten a n t to  be given if, inter alia, th e  prem ises are, in  th e  opinion of th e  
Court, reasonably required for occupation as a residence for th e landlord  
or an y m em ber o f his fam ily. I t  m ay be stated  th a t th e  operation o f 
paragraph (c) has been tem porarily suspended by section  13 (1) o f the  
R en t R estriction  (Am endm ent) A ct, N o. 10 o f 1961.

T he present action for the ejectm ent o f the defendant w as in stitu ted  
w ith ou t obtaining the authorisation o f th e B oard under section  13 (1). 
I t  is  com m on ground th a t such authorisation  w as n ot required as the 
p rovisions o f the A ct were n ot then  applicable to  th e prem ises. B u t 
Mr. H . V . Perera, who appeared for th e defendant-appellant, subm itted  
th a t once th e provisions o f th e  A ct becam e applicable to  th e prem ises 
(th a t is, from  th e 1st January, 1960) th e subsequent tr ia l, and also any  
step s th a t m ay be taken in  Court in  th e execution  o f the decree, 
con stitu te  “ proceedings for th e ejectm en t o f th e ten an t ” as contem plated  
in  section  13 (1), and th a t in  th e absence o f any authorisation by the  
B oard under th a t section  th e Court is  precluded from  entertaining the  
proceedings except in  a case fa lling w ith in  th e proviso. I t  w as on th is 
ground alone th at Mr. Perera asked th a t the judgm ent and decree 
appealed from  should be reversed and th e p la in tiff’s action  dism issed.

T he m ain plank o f learned counsel’s argum ent w as th a t R ent Control 
leg isla tion  is  in  a class by itse lf, th e  object o f it  being to  p rotect ten an ts 
from  eviction  by their landlords, and th a t such leg isla tion  sh all be 
construed in a m anner w hich w ill suppress th e m isch ief and advance
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th e  rem edy. W hile I  see no objection  to  th e  ru le o f beneficial construc
tion  being invoked in  construing th e B en t B estriction  A ct, [I th in k  
th at, having regard to  th e  inroads m ade b y  th e  A ct on  th e  com m on law  
rights o f landlords, a  Court should  a t th e sam e tim e guard itse lf again st 
giv in g  tenants an y greater p rotection  th an  is  accorded b y  th e  language 
o f  th e relevant provisions o f th e A ct.

There does n o t appear to  be an y  previous case w here th e  precise p o in t 
raised b y  Mr. Perera w as decided  in  th is C ourt. In  th e  absence o f  
d irect authority, he relied  on  certain cases dealing w ith  paragraph (c) 
o f  th e proviso to  section  13 (1) where th e  question  w as w hether th e  
conditions postu lated  in  th a t paragraph should be show n to  ex ist a s a t 
th e  tim e o f in stitu tion  o f th e  action  or a t th e  tim e w hen th e  Court is  
called  upon to  m ake th e order o f  ejectm en t. On th a t question  there  
seem s to  be a sharp conflict o f ju d icia l opin ion—-see Ismail v. Herft1; 
S. P. Kader Mohideen <Ss Co., Ltd. v. S. N. Nagoor Gamy2; E. L. Amolis 
Appuhamy v. L. D. De Altois3; and Swamy v. Gunawardene4. B u t 
th ose cases dealt w ith  an en tirely  different question  and, in  m y opin ion , 
th ey  are o f little  assistance in  th e  decision  o f th e  p o in t raised  in  th e  
present appeal.

T he w ord “ proceedings ” in  section  13 (1) is , no d oubt, a  general 
w ord w hioh, in  its  ordinary sense, w ould be applicab le to  th e tr ia l stage  
o f  an  action  or th e  stage w hen th e  decree is  sou gh t to  be execu ted . B u t 
assum ing (w ithout deciding) th a t th e proceedings a t th e  tr ia l o f th e  
present action  or th e  stage o f  execu tion  o f th e  decree th a t h as been  
m itered w ould com e w ith in  th e  expression “ proceedings for th e  e jec t
m ent o f th e ten an t ” in  section  13 (1), th e  q uestion  y e t  rem ains w hether 
such proceedings required th e authorisation  o f th e  B oard. I t  seem s to  
m e th a t section  13 (1) itse lf furnishes th e  answ er to  th e  question , since  
th e concluding part o f th e section  exp ressly  provides for th e  authorisation  
o f  th e B oard being necessary for th e institution o f th e  action  or proceed
in gs referred to  in  th e  earlier part. I  th in k  th a t it  w ould  be a  m isuse 
o f language to  speak o f proceedings w hich are a  step  in , or in cid en ta l to , 
a  pending action  as proceedings w hich are “ in stitu ted  ” .

U nder section  3 o f th e  Sm all T enem ents O rdinance (Cap. 102) i t  is  
open to  a  landlord to  tak e proceedings for th e  recovery o f p ossession  ot 
a  “ tenem ent ” as defined in  section  2 o f th a t O rdinance, b y  th e  filin g 
o f  an  application supported b y  an  affidavit, in stea d  o f b y  a  regular 
action . T he filing o f such an  application  w ould be an  in stan ce o f pro
ceedings being in stitu ted  for th e  ejectm en t o f  th e  ten a n t w ith in  th e  
m eaning o f  section  13 (1) o f th e  B en t 'B estriction  A ct.

- In  m y opinion, neither th e  proceedings a t th e  tr ia l nor a t th e  stage  
w hen th e  decree is  sought to  be execu ted  are proceedings o f th e  k in d  
contem plated in section  13 (1) a s requiring th e  au th orisation  o f  th e  B oard.

The appeal is  d ism issed w ith  costs.

1 (1948) 50 N . L. R. 112. 
* (1958) 60 N . L. R. 16.

Appeal dismissed.
3 (1958) 60 N . L . R . 141.
4 (1958) 61 N . L . R . 85.


