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Evidence Ordinance—Sections 154 and 155— Instance uhen a parly may cross-examine 
his own witness— Criminal Procedure Code—Section 235 (b)— Words used in 
an unusual sense—Duty oj the jury to determine their meaning— Accused's 
failure to give evidence— Whether trial Judge may comment upon it— 
Summing-up— Questions of fact—Duly of Judge not to give expression in 
strong language to his personal views.

Defending Counsel may bo permitted under sections 154 and 155 o f the 
Evidence Ordinance to cross-examine a defence witness on his deposition in 
tho Magistrate’s Court when such deposition throws doubts on tho truth of 
a prosecution witness.

Under scction'245 (6) o f tho Criminal Procedure Codo it is tho duty o f tho 
jury to determino the meaning of words used in an unusual senso. Accordingly, 
where, in a prosecution for murder, tho words o f a statement made by tho 
accused person to a prosecution witness oro capable of the interpretation that 
either tho accused or some other person inflicted tho injuries on the deceased, 
tho alternative construction of tho words should bo placed before tho jury.

In a trial before tho Supreme Court tho Judge’s comment on tho failuro o f  tho 
accused to give evidence should bo confined only to thoso cases in which there 
are special circumstances which tho accused only can explain and which call 
for on explanation from him. A mere suggestion o f tho defence, when a Crown 
witness is cross-examined, that tho accused was not the assailant but that ho 
arrived on tho scene in order to intervene in tho quarrel between the deceased 
and a third party docs not justify a comment by tho Court that there was an 
obligation on tho accused to enter the witness box and give an explanation 
as to how the participants in the quarrel received their injuries.

A Judgo must not, in tho course of his summing-up, use language tho 
cumulative effect o f which would remove from the consideration o f tho jury 
what are essentially questions of fact for their determination.

A p p e a l  a g a in s t  a  c o n v ic t io n  a t  a  tr ia l b e fo r e  th e  S u p re m e  C o u r t .

E .  R . S. R. Coomarasivamy, w ith  C. Ckakradaran, P . Sivaloganalhan, 
Kosala Wija.yalilake, S. C. B . Walgampaya a n d  (assign ed ) B . Bodinagoda, 
fo r  th e  a c c u s e d -a p p e lla n t .

E. R . de Fonseka, S e n io r  C row n  C ou n se l, f o r  th e  C row n.

Cur. adv. vult.

F e b r u a r y  10, 1969 . A l l e s , J .—

T h e  a p p e lla n t w as c o n v ic te d  b y  th e  u n a n im ou s  v e rd ic t  o f  th e  ju r y  o f  
th e  m u rd er  o f  M alta A r a tch ig e  G u n asd asa  a n d  th e a t te m p te d  m u r d e r  
o f  liis w ife  A . D . L e e la w a th ie  alias K u s u m a w a th ie . O n  th e  la tte r  c o u n t ,  
h e  w as se n te n ce d  t o  15 y e a rs  r ig o ro u s  im p rison m en t.

A c c o r d in g  to  th e  case  fo r  th e  p r o s e c u t io n , th e  appellant- a n d  th e  d e c e a s e d  
G u n a d a sa  w ere la b o u re rs  e m p lo y e d  o n  H a n d a g a la  E s ta te  o c c u p y in g  
a d jo in in g  lin e  r o o m s . T h e  d e ce a se d  w as m a rr ied  to  L e e la w a th ie  
alias K u s u m a w a th ie  (h e re in a fte r  c a lle d  K u su m a w a th ie ) 6  m o n th s  p r io r  
t o  th e  in c id e n t . A c c o r d in g  t o  K u s u m a w a th ie , a b o u t  a  m o n th  p r io r  to  
■the tr a g e d y , th e  a p p e lla n t  h a d  c o m e  t o  th e  lin e  ro o m  o f  th e  d e c e a s e d  a n d
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a t te m p te d  t o  ta k e  lib e rt ie s  w ith  h er  in  th e  a b se n ce  o f  h er  h u s b a n d . 
S h e  in fo rm e d  h e r  h u s b a n d  a b o u t  th is in c id e n t . T h is  in c id e n t is su g g e s te d  
a s  be in g  th e  m o t iv e  fo r  th e  a t ta ck  on  th e  d e ce a s e d  a n d  h is  w ife  b y  th o  
a p p e lla n t . A c c o r d in g  to  K u s u m a w a th ic , w h o  w a s th e  o n ly  w itn ess  fo r  
th e  p r o s e c u t io n  to  th e  tra n sa ct io n , o n  th e e v e n in g  in q u e st io n , sh e  w e n t  
t o  h a v e  a  b a th  a t  th e  s trea m , lea v in g  th e  a c c u s e d  a n d  th e  d e ce a s e d  in  
t h e  lin e  r o o m . W h e n  sh e  w as p rep a rin g  to  ta k e  h er b a th , sh e  id e n tifie d  
th e  v o ic e  o f  h e r  h u s b a n d  c ry in g  o u t  "  B u d u  A m m e  ” . S h e  ran  in  th e  
th e  d ir e c t io n  o f  th e  cr ie s  to  th e  c o m p o u n d  o f  th e lin e  ro o m s  a n d  sa w  h er  
h u s b a n d  ly in g  fa c e  d o w n w a rd s  a n d  t h e !a c c u s e d  d ea lin g  tw o  b lo w s  o n  
him  w iih  an  iro n  p ip e . W h e n  she q u e st io n e d  th e  a p p e lla n t , h e  d e a lt  
a n o th e r  b lo w  o n  th e  d e ce a se d  a n d  th e re a fte r  a t ta ck e d  h er  w ith  th o  
sa m e  w e a p o n . S h e  a lso  saw  a  ta p p in g  k n ife  in  th e  a c c u s e d ’s w a is t . 
W h e n  sh e  w a s s t ru c k , sh e  fe ll d o w n  u n co n s c io u s .

A n o th e r  w itn ess  ca lle d  S om a p a la  sa y s  th a t  w h en  h e  w as in th e  c o m p o u n d  
n ea r  th e  fa c t o r y ,  h e  sa w  th e  a p p e lla n t c o m in g  fa s t  in  th e  d ire c t io n  o f  
th e  S u p e r in te n d e n t 's  b u n g a lo w  h a v in g  a  ta p p in g  k n ife  in  h is  h a n d . 
W h e n  h e  q u e s t io n e d  th e  a p p e lla n t w h y  h e  w a s  ru n n in g  th e  a p p e lla n t  
t o ld  h im  “  O n e  is fin ish ed , th ere  is d o u b t  a b o u t  th e  o th e r  ” . S o m a p a la  
th en  w e n t  w ith  th e  S u p e r in te n d e n t to  th e  p la ce  w h ere  th e  d e ce a se d  a n d  
K u s u m a w a th ic  la y  fa lle n  w ith  in ju r ie s  a n d  t h e y  w ere  th e re a fte r  
d e s p a tc h e d  to  th e  H o s p ita l.

T h e  d e fe n ce  su g g e s te d  t o  K u s u m a w a th ie  th a t  she w a s  h a v in g  a  lo v e r  
ca lle d  K .  D . S o m a p a la  a n d  th a t  it  w a s  n o t  th e  a p p e lla n t  w h o  a t ta c k e d  
th e  d e ce a se d  b u t  th a t  i t  w as th is  K .  D . S o m a p a la  w h o  w as re sp o n s ib le  
f o r  th e  in ju r ie s  o n  th e  d e ce a se d  a n d  K u s u m a w a th ic  a n d  th a t  th e  la tte r  
w a s  g iv in g  fa lse  e v id e n c e  to  e x on era te  h er  lo v e r  a n d  im p lica te  th e  a p p e l
la n t . In  s u p p o r t  o f  th is  su g gestion , th e  d e fe n c e  so u g h t to  p la ce  e v id e n ce  
b e fo r e  th e  ju ry ’ th a t  w h en  K u s u m a w a th ic  w a s ta k en  a w a y  fro m  th e  
scen e  sh e  sa id  th a t  sh e  k n ew  n o th in g . T h is  e v id e n ce  w as so u g h t to  b o  
le d  th ro u g h  th e  d e fe n ce  w itn ess C handraclasa w h o  h a d  s ta te d  in  th o  
M a g is tra te ’s C o u rt  th a t  w hen  h e  a rr iv e d  o n  th o  scen e  w ith  th e  S u p e r in 
te n d e n t o f  th e  E s ta te  h e  h eard  K u s u m a w a th ie  s a y  th a t  sh e  d id  n o t  
k n o w  w h a t h a p p e n e d  w h en  sh e  w as q u e s t io n e d  b y  L c e la w a lh ic . L e a rn e d  
C ou n sel fo r  th e  appellant- su b m itte d  th at h a d  th is  e v id e n ce  been  p la ce d  
b e fo re  th e  ju r y  th e y  w o u ld  h a v e  h a d  ser iou s  d o u b t s  a b o u t  th e  tru th  o f  
K u s u m a w a th ie ’s e v id e n ce . T h is  m a tte r  w a s n o t p u t  to  C h a n d ra d a sa  
in  v ie w  o f  th e  J u d g e ’s ru lin g  to  w h ich  r e fe re n ce  is m a d e  b e lo w , b u t  
C ou n sel fo r  th e  a p p e lla n t  a t  th e  tria l, in th e  a b se n ce  o f  th e  ju r y  d re w  th e  
a tte n t io n  o f  th e  tr ia l J u d g e  to  se c t io n s  154  a n d  155 o f  th e  E v id e n c e  
A c t .  T h e  tr ia l J u d g e  th e n  m a d e  th e  fo llo w in g  o b s e rv a t io n  :■—

“  I f  th ere  is a n y  p o in t  in  th e  su b m iss ion s  m a d e , I  co n fe ss  I  c a n n o t  
sec a n y  s u b s ta n c e  in  th em . S p e a k in g  f o r  m y se lf, I  r e je c t  th e  
a p p lica t io n . ”

O n o  m u st a ssu m e th e re fo re  th a t  C ou n se l d id  m a k e  an  a p p lic a t io n  to  
c ro ss -e x a m in e  h is  w itn ess  a n d  i t  w o u ld  a p p e a r  t o  us th a t  th e  p u rp o s e  o f
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t i le  a p p lic a t io n  w a s  t o  th r o w  d o u b ts  o n  th e  tr u th  o f  K u s u m a w a th ie ’s 
e v id e n ce . W e  th in k  th e  lea rn ed  tr ia l J u d g e  w a s  in  errror  w h en  he 
p r e m a tu re ly  re fu se d  to  co n s id e r  th e  a p p lica t io n  o f  th e  d e fe n ce  to  cross- 
e x a m in e  C h a n d ra d a sa  o n  h is  d e p o s it io n  in th e  M a g is tra te ’s C ou rt. T h is  
w as a  p r o p e r  a p p lic a t io n  th a t  th e  d e fe n ce  w a s e n t it le d  t o  m a k e  u n d er  
se c t io n  154  o f  th e  E v id e n c e  A c t .

T h e re  w ere  o th e r  m a tte rs  o f  su b s ta n ce  ra ise d  b y  le a rn e d  C ou n sel fo r  
th e  a p p e lla n t . F ir s t ly , i t  w as su b m itte d  th a t  th e  tr ia l J u d g e  w ith d rew  
fro m  th e  co n s id e ra tio n  o f  th e  ju r y  n o t  o n ly  w h eth er  th e  a p p e lla n t  in ten d ed  
to  cau se  in ju r ie s  a n d  th e  in ju ries  so  in ten d ed  w ere  su ffic ien t in  th e  o rd in a ry  
cou rse  o f  n a tu re  t o  cau se  d e a th , b u t  a lso  d e p r iv e d  th e  a p p e lla n t  o f  th e  
p o s s ib ility  o f  b e in g  c o n v ic te d  fo r  a lesser o f fe n ce  o n  b o t h  c o u n ts  o f  th e 
in d ic tm e n t .

T h e  d e ce a s e d  h a d  fo u r  ex tern a l in ju ries— a s t a b  w o u n d  w h ich  w en t 
th r o u g h  th e  r ig h t  c h e c k  in to  th e  c a v ity , a  la ce r a te d  w o u n d  q u arter  
in ch  d e e p  o v e r  th e  r ig h t  ch eek , a co n tu s io n  o v e r  th e  b r id g e  o f  th e  n ose  
ca u sin g  a  fr a c tu re  o f  th e  nasal b o n e . O f  th ese  in ju r ies  th ere  w as o n ly  
o n e  fa ta l in ju r y  c o rre sp o n d in g  to  th e  in ju ry  to  th e  h e a d  w h ich  ca u sed  a 
d e p ressed  fr a c tu re  a n d  la ce ra t io n  o f  th e  b ra in  a n d  w h ich  th e  D o c t o r  
d e s cr ib e d  a s  a  n e ce ssa r ily  fa ta l in ju ry . T h e  s ta b  w o u n d  w as p r o b a b ly  
ca u se d  w ith  a  c u t t in g  in stru m e n t a n d  th e  su g g e s t io n  o f  th e  p ro se cu t io n  
w a s th a t  i t  w a s ca u sed  w ith  th e  ta p p in g  k n ife  w h ic h  K u su m a w a th ie  
n o t ic e d  in  th e  a p p e lla n t ’s w a is t a n d  w h ich  S o m a p a la  sa w  in  th e  a p p e lla n t ’s 
h a n d . O n  th a t  b a s is , th e  a p p e lla n t u sed  tw o  w e a p o n s  o n  th e  d eceased . 
K u s u m a w a th ie  o n ly  saw  th e  iron  p ip e  b e in g  u se d  a n d  th e re fo re  th e  
a t ta c k  w ith  th e  ta p p in g  k n ife  m u st h a v e  b e e n  b e fo r e  K u s u m a w a th ie ’s 
a r r iv a l w h ich  th e  a p p e lla n t  th erea fte r  c o n c e a le d  in  th e  w a is t  o r  w as 
u sed  b y  h im  a fte r  K u su m a w a th ie  w as in ju re d  a n d  fe ll d o w n . I t  is 
n o t  c le a r  in  w h a t c ircu m sta n ce s  th e  tw o  w e a p o n s  w ere  used . T h e  tria l 
J u d g e  a p p e a rs  to  h a v e  b een  co n s id e ra b ly  in flu e n ce d  b y  th e  e v id e n ce  o f  
S o m a p a la  w h o  g a v e  e v id e n c o o f t h e  w o rd s  u tte re d  b y  th e  a p p e lla n t a fter  
th e  t r a n sa ct io n  w a s o v e r . In  v iew  o f  th e  d e fe n ce  su g g e s tio n  th a t  K .  D . 
S o m a p a la  w a s th e  assa ila n t, a n d  th a t  th e  a p p e lla n t  in te rv e n e d  in  th e  
qu arre l b e tw e e n  th e  d ecea sed  a n d  K .  D . S o m a p a la , th e  w o rd s  u tte re d  
m a y  h a v e  in d ic a te d  th a t  th e a p p e lla n t w as g iv in g  e f fe c t  t o  h is  ow n  
o b s e rv a t io n s  o f  th e  in ju r ies  cau sed  to  th e  d e ce a se d  a n d  K u s u m a w a th ie  b y  
a n o th e r . I t  w a s  th e re fo re  a  m isd ire c tio n  to  te ll th e  ju r y  th a t  th e  “  o n ly  
in fe re n ce  to  b e  d ra w n  fro m  th e  w o rd s  w h ich  th e  a p p e lla n t  u sed  w a 3 
th e  se t  p u r p o s e  o f  fin ish in g  th e  d ecea sed  a n d  K u s u m a w a th ie  ” . T h e  
a lte r n a t iv e  c o n s tr u c t io n  o f  th e  w o rd s  w as n o t  p la c e d  b e fo r e  th e  ju r y . 
U n d e r  se c t io n  2 4 5  (b) o f  th e  C rim inal P r o ce d u r e  C o d e , i t  is  th e  d u ty  o f  
th e  jury to  d e te rm in e  th e  m ea n in g  o f  w o rd s  u sed  in  a n  u n u su al sense.
A  s im ila r  s itu a tio n  a ro se  in  Queen v. Selhan1 69  N . L .  R .  117, w h ere  a  
p o s s ib le  in te r p r e ta t io n  fa v o u ra b le  to  th e  d e fe n ce  w a s  n o t  p la ce d  f o r  th e  
c o n s id e r a t io n  o f  th e  ju r y  a n d  th e  c o n v ic t io n  w a s  s e t  a s id e  o n  th e  g ro u n d  
t h a t  th e  d e fe n c e  w a s  n o t  a d e q u a te ly  p u t  to  th e  ju r y .  H a v in g  regard

» {1906) 69 N. L. R. 117.
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: t o  th e  a b o v e  o b s e rv a t io n s  ancl th e  fa c t  th a t  th e  d e ce a se d  h a d  o n ly  o n o  
fa t a l  in ju ry  w e th in k  th a t  t h e  tr ia l ju d g e  sh o u ld  n o t  h a v e  w ith d r a w n  
fr o m  the p u rv iew  o f  th e  ju r y  th e  p o s s ib ility  o f  a lesser v e r d ic t .

T h e  w ord s sp o k e n  t o  b y  S o m a p a la  a p p ea r  to  h a v e  c o lo u r e d  th e  tr ia l 
J u d g e ’s v iew  in  reg a rd  t o  th e  c h a r g e  o f  a tte m p te d  m u rd er as  w e ll. K u s u m a 
w a th ic  had  five in ju r ie s  w h ic h  c o u ld  h a v e  been  ca u se d  w ith  a n  iron  
p ip e  b u t  a lth ou g h  m o s t  o f  th e  in ju r ie s  w ere o n  th e h e a d , n o n e  o f  th em  
h a d  cau sed  a n y  in te rn a l in ju r ie s  a n d  the D o c t o r  e x p re s se d  th e  v ie w  
th a t  th ey  w ere n o t  s u ff ic ie n t  in  th e  o rd in a ry  cou rse  o f  n a tu r e  t o  ca u se  
d e a th . T h ere  is n o  e v id e n c e  th a t  th e y  w ere g r ie v o u s  in ju r ie s  o r  w h y  
sh e  was h osp ita lised . I t  w a s  th e re fo re  in cu m b e n t o n  th e  tr ia l J u d g e  
t o  d ire c t  th e  ju r y  t o  c o n s id e r  th e  p o s s ib ility  o f  a lesser v e r d ic t  o n  th e  
ch a rg e  o f  a t te m p te d  m u r d e r  a s  w e ll.

W e  m igh t h a v e  c h o s e n  t o  r e d u c e  th e  o ffen ces to  lesser o f fe n c e s  h a d  
i t  n o t  been  fo r  th e  f a c t  t h a t  o w in g  to  o th e r  m isd ire c t io n s , w e  fee l 
con stra in ed  to  rem it th is  ca se  f o r  a fresh  trial.

C ounsel fo r  th e  a p p e lla n t  s u b m itt e d  th a t th e o b s e rv a t io n s  o f  th e  tr ia l 
J u d "C  o n  th e  fa ilu re  o f  th e  a p p e lla n t  to  g iv e  e v id e n ce  w e re  n o t  w a r ra n te d  
in  th e c ircu m sta n ces  o f  th is  case . W e  are in clin ed  t o  a g ree . T h e  
d e fe n ce  su g g ested  to  K u s u m a w a t h ic  th a t th e  a p p e lla n t  w a s  n o t  th e  
assa ilan t a n d  a r r iv e d  o n  t h e  s ce n e  to  in terven e  in  th e  q u a rre l b e tw e e n  
Iv  D . S om ap a la  a n d  t h e  d e ce a s e d . In  th is  c o n n e c t io n , th e  tr ia l 
J u d g e  d ire c te d  th e  ju r y  in  th e  fo llo w in g  term s

“  T h e re fo re  I  a m  t e l l in g  y o u ,  g en tlem en  o f  th e  ju r y ,  o n  a  c o m m o n  
sense an gle , y o u  w ill  n a tu r a lly  ask  y ou rse lv es  th e  q u e s t io n , i f  th ese  
are  m a tters w h ich  h e  p u t  as  su g gestion s  to  th e  C ro w n , w h y  d o c s  h e , 
th e  accu sed , n o t  e n te r  t h e  w itn ess  b o x  a n d  o ffe r  h is  e v id e n c e ?  A n d  
because th is  is a m a t t e r  o f  w h ich  he has had  k n o w le d g e , h e  w as an  
actu a l p a rt ic ip a n t, th e  m a n  w h o s e p ir a te d , b u t n o t  a t  th e  c o r r e c t  t im e , 
a fter th e fo u l d e e d  w a s  d o n e  th a t h e h a d  sep a ra ted  th e  p a r t ie s , a n d  
I  th ink  I  am  r ig h t in  s a y in g  th a t  th e  fa c t  th a t h e  h a s  r e fr a in e d  fr o m  
offering  e v id e n ce  t o  su b s ta n t ia te  th is su g gestion  is b e c a u s e  h o 
is c o n v in ce d  th a t th e  e v id e n c e  o f  fa c t to  su p p ort th is  s u g g e s t io n  w h ich  
had  h e a d d u ce d  b e fo r e  y o u  w o u ld  h a v e  op era ted  a g a in s t  h im . ”

It- d oes not a p p ea r  t o  u s th a t  th ere  is an  o b lig a tio n  o n  th e  in te r v e n ie n t  
in  a quarrel b e tw e e n  t w o  p e rso n s  to  g iv e  an  e x p la n a t io n  h o w  th e  p a r t ic i 
p an ts in th e qu arre l r e c e iv e d  h is  o r  her in juries. T h e  d ir e c t io n  o f  th e  
tr ia l J iu k c  a lm ost su g g e s ts  th a t  it w as in cu m b e n t o n  th e  a p p e lla n t  t o  
p ro v e  how  th e  d e c e a s e d  a n d  K u su m a w a th ic  ca m e  b y  th e ir  in ju r ie s . 
A 11 h ow d i t lie t rial J  u d g e  has a d is cre tio n  to  c o m m e n t o n  th e  fa ilu re  o f  th e  
accu sed  to  g iv e  e v id e n c e  (The King v. Dumisnmy' 43  N .L .R .  241 a n d  The 
King v. Gcekiynnagc John Silva2 4G X .L .R .  73) su ch  c o m m e n t  sh o u ld  
o n ly  be con fin ed  to  th o s e  ca ses  in w hich  there a rc  sp e c ia l c ir c u m s ta n ce s  
w hich  th e a ccu sed  o n ly  c a n  ex p la in  a n d  w h ich  th e r e fo r e  c a ll  f o r

i  (iQi?) 43 A \  L. R. 241- 1 {1045) 46 A . L. R. 73.
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a n  e x p la n a t io n  fr o m  h im . W e  a r c  u n a b le  to  sa y  th a t  in  th is  ease  th ere  
w as a n y  sp ec ia l c ir c u m sta n ce  w h ich  req u ired  th e  a p p e lla n t  t o  g iv e  
e v id e n ce .

T h ere  w as a lso  th e  c o m p la in t  o f  th e  d e fe n ce  th a t  in  th is  ca se  th ere  
w as a v ir tu a l w ith d r a w a l fr o m  th e  p u rv ie w  o f  th e  ju r y  o f  th e ir  d e c is io n  
o n  q u estion s  o f  fa c t ,  p a r t icu la r ly  in  rega rd  t o  th e  c r e d ib il i ty  t o  b e  
a tta ch e d  to  th e  e v id e n c e  o f  th e  m a in  w itn ess  K u s u m a w a th ie  a n d  in  a 
lesser d e g re e  to  th a t  o f  S o m a p a la , a n d  th e  n a tu re  o f  th e  c r it ic ism  o f  th e  
d e fe n ce  w itn ess  C h a n d ra d a sa .

A t  a  v e r y  e a r ly  s ta g e  o f  th e  su m m in g  u p , th e  tr ia l J u d g e  h a d  
ta k en  a s tro n g  v ie w  o f  K u s u m a w a lh ie ’s e v id e n ce  a n d  fe lt  th a t  th e  
cro s s -e x a m in a tio n  w a s c a lc u la te d  to  besm irch  h er  ch a ra cte r . S a id  h e 
a t  p p . 52  to  54:—

“  L e a rn e d  cou n se l fo r  th e  d e fe n ce  has so u g h t t o  a t ta c k  h er  e v id e n c e  
to  im p e a ch  h er c r e d ib il i ty  a n d  a lso  a t  th e  sa m e  tim e  to  assa il h er  
m ora l c h a ra cte r  t o  d e s p o il  h er  re p u ta tio n . Y o u  w ill h a v e  to  co n s id e r , 
g en tlem en , w h e th e r  th e  su g g e s tio n s  m a d e  in  th a t  r e g a rd  b y  le a rn e d  
cou n se l are  o f  a n y  su b s ta n ce  w h a tsoev er . I t  w a s su g g e s te d  b y  lea rn ed  
cou n se l fo r  th e  d e fe n c e  th a t  th is  y o u n g  w o m a n  K u s u m a w a th ie  h a d  
a  p a ra m o u r  in  a  m a n  ca lled  S om a p a la , ju s t a s u g g e s t io n , a n d  th a t  th a t  
S o m a p a la  th e r e a fte r  h a d  a t  so m e  t im e  c o m m it te d  su ic id e , ju s t  a  
su g g estion . T h e re  is  n o t  a n  io t a  o f  fa c t  to  s u p p o r t  it . A n d  as i t  w as, 
as a  p a r t in g  s h o t , i f  I  m a y  use th a t  e x p r e s s io n .le a r n e d c o u n s e l a sk e d  
th e  la s t  q u e s t io n  in  th e  c ro ss -e x a m in a tio n  o f  h e r  e v id e n ce . ‘A ft e r  
y o u r  h u s b a n d ’s d e a th  y o u  h a v e  g o t  m a rr ied  ? ’ A n d  y o u  k n o w  th o  
w a y  th a t  sh e  re p lie d , a n d  sh e  sa id , ‘ D e fin ite ly , N o . ’ T h o s e  are  
q u estion s , g e n t le m e n , p u t  w ith  a  v ie w  to  d e s p o il h e r  ch a ra cte r .
T a m  s o r r y  th e  q u e st io n s  w e re  p u t. W h e n  q u e st io n s  lik e  th is  are  
p u t, su g g e s tio n s  a g a in s t  th e  ch a ra cte r  o f  a  w o m a n , a y o u n g  w o m a n  
w h o  h as n o w  lo s t  h e r  h u s b a n d , o n e  w ou ld  e x p e c t  th ese  su g g e s tio n s  to  
be  fo llo w e d  u p  b y  so m e  k in d  o f  fa c t  p r o d u c e d  b e fo r e  y o u .  A f t e r  a ll 
a w o m a n  w h e th e r  sh e  m a y  b e  in  C o lo m b o  s o c ie t y  o r  in  a v illa g e , in  
a  lin e -r o o m  o f  a n  e s ta te , sh e  is en tit le d  to  th e  p r o te c t io n  o f  h er  
r e p u ta t io n . I  d o  n o t  k n o w  h o w  3-ou  feel in  re g a rd  t o  th a t  a s p e c t  
o f  th e  m a tte r , b u t  as re sp o n s ib le  m en  d o  y o u  n o t  th in k  th a t  
su g g e s tio n s  o f  th is  k in d  h a v e  b een  p u t  fo r  th e  m e re  sa k e  o f  p u t t in g  
th em  a n d  to  m y  m in d  i t  is m o s t  u n fa ir  b y  th is  p o o r  w o m a n .”

A g a in  in  d e a lin g  w ith  a  q u e s t io n  p u t  to  h er  b y  C ou n se l f o r  th e  d e fe n ce , 
h e sa id —

“  I n  re g a rd  t o  th is  m a tte r  t o o  (th a t th e  d e ce a s e d  m a rr ie d  K u s u m a 
w a th io  a n d  c a m e  to  l iv e  w ith  h er in  t h c lin e  r o o m  s ix  m o n t h s p r io r  to  
th e  t r a g e d y )  y o u  w ill r e m e m b e r , g e n t le m e n , i t  h a s  ju s t  s tru c k  m e , 
lea rn ed  co u n se l f o r  th e  d e fe n c e  p u t  a ra th e r  s ta r tlin g  q u e s t io n . T h e  
q u e st io n  is th is  : ( t o  th e  w o m a n  K u s u m a w a th ie )  ‘ Y o u  c a m e  h ere  a n d  
h a d  a  n ice  t im e  w ith  G u n a d a sa  a n d  th erea fte r  m a rr ied  h im  I ’ I  r e a lly  
c o u ld  n o t  u n d e r s ta n d  th e  m e a n in g  o f  th is  q u e st io n . I t  a lm o s t  b o r d e r e d
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on o b s c e n it y ,  b u t  su ch  w as (h e  ty p e  o f  q u e s t io n s  p u t  to this w om a n  in  
a n  e n d e a v o u r  to  b e sm irch  h er  ch a ra c te r . Y o u  w ill rea lise  th e r e fo re , 
g e n t le m e n , t o  w h a t d e p t h s  th e  a ccu s e d  h a s g o n e , t o  w h a t  le n g th s  
h e  h a s  g o n e  to  t r y  a n d  b la ck m a il th is  w o m a n

In  d e a lin g  w ith  th e  e v id e n c e  o f  th e  d e fe n c e  w itn e ss  C h a n d ra d a sa , h e  

sa id—

“  L e a r n e d  co u n se l d id  n o t  ca ll th e  a c c u s e d , b u t  ca lled  a m a n  c a lle d  
C h a n d ra d a sa . I  c a n n o t  u n d e rs ta n d  w h y  h e  ca lle d  h im . H e  sa id  
h e  h e a rd  th e  cr ie s  o f  L c c la w a th ic . A t  t h a t t im e  th ere  w as n o  L c e la -  
w a th ie . A t  a  la ter  s ta g e  w h e n  th a t  ca r  w a s b r o u g h t  to  fe tc h  th e so  
p e o p le  t o  h o sp ita l th e r e  w as a  L e e la w a fh ie . H e  w as a sk ed  a b o u t  
th is  e lu s iv e  a n d  p h a n to m  figure , S om n p a la , a n d  h e  sa id  h e  d id  n o t  
k n o w . I  w as ra th e r  su rp rised  w h en  co u n se l fo r  th e  d e fe n c e  c h o s e  t o  
ca ll th is  w itn ess . O n e  c a n  a t tr ib u te  it  t o  in e x p e r ie n c e , b u t  I  th in k  
th a t  e v e n  a law' s tu d e n t  w o u ld  k n o w  th a t  th is  k in d  o f  e v id e n ce  w o u ld
lea d  n o w h e r e ................... I n  th e  p a rt icu la r  fa c ts  o f  th is  case  h e  h a s
s o u g h t  t o  m a k e  su g g e s tio n s  t o  th e  p r in c ip a l w itn esses  fo r  th e p r o s e -  
c u t ic n ,  th a t  w o m a n , IC u su m a w ath ic , an d  w h at h as t lie  d e fe n ce  su g g e s te d  
— th a t  o n  th is  d a y  S o m a p a la , th is  p h a n to m , S o m a p a la , th is  im a g in a ry  
lo v e r , p a ra m o u r  o f  K u s u m a w a fh ic , a n d  G u n a d a sa  w ere en ga ged  in  a  
f ie h t  in  w h ich  K u s u m a w a lh ie  a lso  jo in e d , a n d  th is  a ccu sed  to  sa v e  h is  
n e ig h b o u r , G u n ad a sa , fr o m  an a t ta ck  b y  th is  u n k n o w n  S c m a p a la , 
w h o  w a s th ere  to  a t ta ck  h im  w ith  th is  ta p p in g  k n ife  an d  p ip e , in te r v e n e d  
a n d  m a n a g e d  to  d isa rm  S o m a p a la  o f  th e  iro n  p ip e  an d  th e ta p p in g  
k n ife . O f  cou rse  th ere  is n o  e v id e n ce  th a t  in  th e  p rocess  o f  d is a rm in g  
th e  m a n  th is a ccu sed  h a d  in ju ries . T h e re  is n o  e v id e n c e  w h a ts o e v e r . 
H e  a c te d  as a  g o o d  S a m a rita n  a n d  u n fo r tu n a te ly  b y  so m e  ill lu ck , b y  
so m e  tw is t  o f  fa te  h e  is in  th e  d o c k . T h a t  is th e  su g g e s tio n  m a d e  b y  
th e  d e fe n c e .”

A lth o u g h  th e  tr ia l J u d g e  d id  d ire c t  in  gen era l te rm s th a t  all q u estion s  o f  
fa c t  w ere  fo r  th e  ju r y  a n d  th a t  th e y  w ere n o t  b o u n d  b y  a n y  e x p re s s io n  
o f  o p in io n  o f  th e fa c ts  b y  h im , lea rn ed  C ou nsel fo r  th e  a p p e lla n t s u b m itte d  
th a t  th e  J u d g e ’s e x p ress ion  o f  th e  fa c ts  w as c o u c h e d  in su ch  s t r o n g  
la n g u a g e  th a t  th e  ju r y  w ere  d e p r iv e d  fro m  a r r iv in g  a t an  in d e p e n d e n t  
v iew  o f  th e  fa c ts . T h e re  is so m e  ju st ifica t io n  fo r  th is  crit ic ism . C ou n se l 
h o w e v e r  w e n t fu rth er  a n d  s u b m itte d  th a t  th e  J u d g e ’s o b s e rv a t io n s  o n  
th e  fa c ts  w a s n o t  a fa ir  rep re se n ta t io n  o f  th e  e v id e n c e  led  in  th e case .

O n  K u s u m a w a th ie ’s o w n  e v id e n ce , she c a m e - t o  th e  scen e  a fte r  th o  
d e cea sed  w as a t ta c k e d  a n d  sh e  w as th e re fo re  u n a b le  to  s ta te  w h a t  
tra n sp ire d  b e fo r e  she h ea rd  h er h u s b a n d ’s c ry  o f  d is tress . T h e  e x is te n c e  
o f  a  K .  D . S o m a p a la  w as n o t  su ch  a fa n ta s t ic  o n e . K u su m a w a th ie  o n ly  
s ta te d  th a t  she w as n o t  a w a re  th a t  a  p erson  ca lle d  S o m a p a la  c o m m itte d  
su ic id e  a fte r  th e  in c id e n t  b u t a d m it te d  th a t sh e  k n e w  a S om a p a la  w h o  
w ork ed  as  a  d o m e st ic  se rv a n t u n d er  th e  S u p e r in te n d e n t o f  th e  E s ta te . 
T h e  w itn ess  S om a p a la  w as c o n fr o n te d  w ith  a  s ta te m e n t m a d e  b y  h im  
in th e  M a g is tra te ’s C ou rt (w h ich  w a s p r o v e d  as D 2 )  th a t  h e k n e w  a 
S o m a p a la  w h o  c o m m itte d  su ic id e . I t  w as th e r e fo re  n o t  q u ite  c o r r e c t  t o
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d e scr ib e  S o m a p a la  a s  a n  e lu sive , p h a n tom  fig u r e , a n  im a g in a ry  lover,- 
th e  p a ra m o u r  o f  K u s u m a w a th ie . A g a in  w h en  th e  J u d g e  o b s e rv e d  th a t 
“  to  s a y  th a t  th e  la s t  q u e st io n  p u t to  K u s u m a w a th ie  in  cro s s -e x a m in a tio n  
as b e in g  ' A ft e r  y o u r  h u s b a n d ’s d ea th  y o u  h a v e  g o t  m a rr ie d  '  i t  is a  
m is -s ta te m e n t o f  fa c t .  T h e  qu estion  th a t w as p u t  w a s  “  D id  y o u  g e t  
m a rr ie d ?  ”  a n d  th e  a n sw er  w as a den ial. W e  s e c  n o  o b je c t io n  to  
K u s u m a w a th ie , a  y o u n g  w o m a n  o f  23 be ing  a sk e d  w h e th e r  sh e  g o t  m a rr ied  
a fte r  h er  h u s b a n d ’s d e a th . M an y  a  v illa g e  la ss  w h o s e  h u sb a n d  d ies 
p r e m a tu re ly  seek s  th e  p r o te c t io n  o f  a n o th er  p a r t n e r  t o  m a in ta in  a n d  
s u p p o r t  h er. W e  see  n o th in g  o b je c t io n a b le  in  th e  q u e s t io n  be in g  lik e ly  
to  d e sp o il h er  ch a ra cte r . A g a in  in  re feren ce  t o  t h e  ex p ress ion  “  n ico  
t im e  ”  w h ich  th e  J u d g e  th o u g h t  b ord ered  o n  o b s c e n it y ,  Iv u su m a w a lh io  
in a n sw er  to  th e  q u e s t io n  a d m itte d  th at th e  d e c e a s e d  b r o u g h t  her t o  th e  
lin e  r o o m  t o  h a v e  a  n ice  tim e  w ith  him  a n d  u lt im a t e ly  d id  n o t  w a n t to 
lea v e  h im  a n d  m a rr ie d  h im . I t  w as perh a p s a  m a r r ia g e  d e c id e d  u p o n  b y  
th e  d e ce a s e d  a n d  K u s u m a w a th ie  a fter  tria l a n d  e x p e r ie n c e .

T h e  p ic tu r e  th a t  w as th ere fo re  so u g h t to  b e  p o r t r a y e d  b y  th e  tria l 
J u d g e  o f  K u s u m a w a th ie  b e in g  a v irtu ou s a n d  m u c h  m a lig n e d  w om a n , 
w h o  w a s  u n fo r tu n a te  t o  lo se  her h u sba n d  a n d  w h o s e  ch a ra cte r  w as 
so u g h t  to  b e  b e s m ir c h e d  u n fa ir ly  b y  th e d e fe n c e  is n o t  b o r n e  o u t  b y  th e  
ev id e n ce . E v e n  i f  th is  w a s  th e  case, it  w as e sse n t ia l in  th e  in terests o f  
h is  c lie n t  fo r  C ou n se l to  cross -ex a m in e  h er on  r e le v a n t  m a te r ia l in  v iew  o f  
th e  su g g e s tio n  o f  th e  d e fe n ce . S ince w e  p r o p o s e  t o  o r d e r  a  re -tria l in  
th is  ca se  w e  d o  n o t  w ish  to  e la b ora te  on  th e  p o s s ib le  c ircu m sta n ce s  in  
w h ich  th e  d e c e a s e d  a n d  K u su m a w a th ie  r e ce iv e d  th e ir  in ju ries .

In  r e g a rd  t o  th e  e v id e n ce  o f  th e w itn ess S o m a p a la ,  th e  tr ia l J u d g e  
d ire c te d  th e  ju r y  in  th e  fo llo w in g  term s :—

“  I t  w a s , I  th in k , q u ite  a p p a ren t th a t  th is b o y ,  I  d o  n o t  know ’ w h eth er 
i t  is p r o p e r  fo r  m e  to  sa y , th a t  in n ocen ce  is s t a m p e d  o n  his fa ce . I f  
j-ou  th in k  I  a m  w ro n g  it  is fo r  y o u  to  h a v e  m e  c o r r e c t e d , b u t  th a t  is 
m y  im p re ss io n . M a y  b e  I  am  exp ressin g  m y s e l f  in  ra th e r  stron g  
te rm s , b u t  in  w h a te v e r  te rm s I  express m y  v ie w s  y o u  are  en tire ly  a t 
l ib e r ty  to  d is re g a rd  th em  i f  m y  v iew s d o  n o t  c o in c id e  w ith  y o u rs , b u t  
I  c a n n o t  resis t m a k in g  th is  ob serv a to in  in v iew ’ o f  th e  a sp ersion s w hich  
w e re  s o u g h t  t o  b e  ca s t  on  th is  w om an  K u s u m a w a t h ie .”

T h e  d e m e a n o u r  o f  a  w itn ess  is a m a tter  t h a t  s h o u ld  b e  le f t  fo r  th e  
co n s id e ra tio n  o f  th e  ju r y  a n d  it  is u n d es irab le  t h a t  a  tr ia l J u d g e  sh ou ld  
g iv e  e x p re ss io n  in  s tro n g  lan gu a ge  to  h is p e r so n a l v ie w s  o n  th e  qu estion  
o f  d e m e a n o u r . F o r  th e  tr ia l J u d g e  to  sa y , in  s p ite  o f  Fom e q u a lifica tion , 
th a t  “  in n o c e n c e  is  s ta m p e d  ”  on  th e  fa ce  o f  th e  w itn e ss , is  p ra c tica lly  
to  in v ite  th e  ju r y  to  a c c e p t  h is  v iew s on  q u e s t io n s  o f  fa c t .

W o  th in k  th a t  th e  ex p ress ion s  o f  th e J u d g e  in  r e g a r d  to  th e  cre d ib ility  
to  b e  a t ta c h e d  t o  K u s u m a w a th ie ’s e v id e n ce , th e  s t r o n g  v ie w s  o f  th e  
J u d g e  u n s u p p o r te d  b y  e v id e n ce  th a t th e  d e fe n c e  s o u g h t  ’ u n fa ir ly  to  
b e sm irch  h er  ch a ra c te r , th e  com m e n d a tio n  o f  S o m a p a la ’s e v id e n ce  as 
b e in g  c o n s is te n t  o n ly  w ith  a  m u rd erou s in te n t io n  a n d  th e  a b se n ce  o f  a
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.d ir e c t io n  th a t  i t  m ig h t  b e  e q u iv o c a l  a n d  eq u a lly  c o n s is te n t  w it h  l l i o  
d e fe n c e  su g gested  th a t  th e  a p p e lla n t  w as n o t  th e  a ssa ila n t, h a d  t h o  
c u m u la t iv e  e ffe c t  o f  r e m o v in g  fr o m  th e  co n s id e ra tio n  o f  th e  ju r y  w h a t  
w e re  essen tia lly  q u e st io n s  o f  fa c t  fo r  th e ir  d e te rm in a tio n . I n  th e  w o r d s  
o f  L o r d  R e a d in g  in  Leo George O'Donnell1 12 C r. A p p . R .  2 1 9  a t  221  
i t  seem s to  us th a t  th e  J u d g e  in  th is  ca se  used “ in  th e  c o u r s e  o f  h is  
s u m m in g  u p  su ch  la n g u a g e  as lea d s  th em  (th e  ju r y )  to  th in k  th a t  h e  is 
d ir e c t in g  th em , th a t  th e y  m u s t  fin d  th e  fa c ts  in  th e  w a y  w h ic h  h o  
in d ic a t e s .”

In  v ie w , th ere fo re , o f  th e se  su b s ta n t ia l m isd irec tion s  b o t h  o n  th o  la w  
a n d  th e  fa c ts , th is  c o n v ic t io n  c a n n o t  be  a llo w e d  to  stan d .

W o  w ere  in v ite d  b y  C ou n se l f o r  th e  a p p e lla n t n o t  to  r e m it  th is  c a s e  
fo r  a  re -tr ia l, b u t w e  th in k  th a t  i f  w e  a cce d e  to  tin's su b m iss io n , w o  w o u ld  
b e  u su rp in g  th e fu n c t io n s  o f  th e  ju r y ,  w h o  are  e n tit le d  o n  a  p r o p e r  
d ir e c t io n  o n  K u s u m a w a th ie ’s e v id e n ce  t o  a c c e p t  th e  p o s it io n  th a t  t h o  
a p p e lla n t  w as resp on sib le  f o r  th e  in ju r ie s  in flic ted  o n  th e  d e c e a s e d  a n d  
h erse lf. U n d e r  th e  p r o v is o  t o  s e c t io n  5 o f  th e  C ou rt o f  C rim in a l A p p e a l  
O rd in a n ce , w e a re  o f  o p in io n  th a t  th ere  w as e v id e n ce  b e fo r e  t h e  ju r y  
u p o n  w h ich  the a p p e lla n t  m ig h t  r e a so n a b ly  h a v e  been  c o n v ic t e d .  W e  
th e re fo re  ord er  a  n ew  tr ia l o n  th e  sa m e  charges.

Case sent back for new trial.


