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Contract— Presumption of undue stnfluence—.A pplicability as belween employer and
employec.

The presumption of undue influenca does not apply in the caso of a strictly
contractual relationship of employer and cmployce, which is not of a fiduciary
character. Accordingly, whero an employce, having frecly admitted his,
liability to pay a sum of moncy to his employer, enters into a contract
voluntarily to pay that amount, no presumption of undue influenco attaches
to such contract, cven though tho motivo for the contract on tho pnrb of the

employee may be to avoid a criminal prosccution.

APPEAL from a judgment of the Dtstx :ct Coult Hatton.

H. . Jayewardene, Q.C., with T. §. P. Sena,nayakei and S. S.
Basnayake, for the defendant-appellant.

C. Ranganathan, Q.C., with E. Gooneratne, for the plaintiff-respondent.

Cur. adv. vult.

June 8, 1967. H. N. G. FEryxaxpo, C.J.—

Counsel for the appcllant in this case did not request us to review the
findings of fact which the learned trial Judge reached—that the defen-
dant had voluntarily admitted his liability to pay to the plaintiff company
the amount of about Rs. 26,000 representing the value of kerosene
oil found short on a verification of stocks, and had agreced by his letter
P1 to pay that amount, and that the defendant executed the conveyance
P2 and the promissory note P3 voluntarily, and not in consequence of
undue influence or in consideration of any-agreement by the Managing
Director of the company to desist from instituting crmunal proceedmgs

against the defendant.

The argument pressed in appeal was one of law : that because of the
relationship of employer and employce subsisting between the company
and the defendant, there is a presumption that undue influence was
exercised, and that the presumption is ecither not rebuttable, or else
vas not rebutted by the evidence in this case. We do not agree that
such a presumption is applicable merely because of the existence of
the relationship of employer and . employe¢e—Chitty on Contracts
(21st Ed. 573) and Wille’s Principles of South African Law (p. 322—
5th Ed.) refer to-the presumption as being applicable in the case of an
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attorney and his client, a doctor and paticnt, a parent and child, é._
guardian and' ward, a spiritual adviser and his disciple. In all these
“cases, the onc party occupies a position of a fiduciary nature to the
-other, and the other party reposes a trust or confidence in him. The
presumption arises because of this s.pecml relationship, and does not
" attach in the case of the strictly contractual relationship of employer
“and employee, which is not of a fiduciary character. Even the cases in
which the presumption has been held to apply are easily distinguishable
from the present case. Here there was an admitted antecedent liability
to pay to the plaintiff company a speeific sum of money. The liability
‘was discharged by the conveyance P2 and the promissory note P3.
- Thus the facts ‘cstablish that the cause for the conveyance was the
discharge of the defendant’s liability (in part) to pay the sum of money |
to the company. The case then is no different from one in which an
employce, having freely admitted his liability to pay a sum of money
to his employcr, makes a cash payment to discharge the liability. Even
“though the defendant may have centertained a hope that he might avoid
a criminal prosccution, that was only a motive for his executing the
conveyance ; the causa or consideration was the dlsc]m.rrre of the admitted

: habllity

For these reasons, I would affirm the judgment and decree, and dismiss

~ the appeal with costs.

Srrvaxe, J.—I agree,

lppeal dismissed.




