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D O N  E D W I N , et al., A p p e llan ts , and I N S P E C T O R . O F  P O L IC E , 
M A T A R A , R esp on d en t.

180-183— M . C. Matara, 56,055.

Appellate Court— Where it is safer that the conviction should not be allowed to 
stand— Good reason to set aside the conviction.

Where the consideration of the evidence in a case leaves upon the 
Appellate Court the impression that on the whole it is Bafer that the 
conviction should not be allowed to stand, it would be a good and 
sufficient reason for interfering with the order of the Magistrate.

P P E A L  from  a con v ic tion  by  the M a g istra te  o f  M atara.

. H . V. Perera, K .C . (w ith  h im  S. W . Jayasuriya), for  the accused , 
appellants.

E . H  T. Gunasekara, 0 . G., for  the C row n.

Cur. adv. vult.

M ay 21, 1945. W ije y e w a r d e n e  J .—

T h e fou r accused  w ere con v ic ted  on  a ch arge o f  robbing a b icy c le  o f 
on e J oh n  de S ilva and w ere sen ten ced , each , to  six m o n th s ’ rigorous 
im prison m en t.

T h e  robbery  is said to  h ave  taken  p la ce  on  th e m ain- road  near the 
K um balagam a M arket on  A u g u st 16, 1941, a t 9  p .m ., and  a lm ost op p osite  
to  the bou tiqu e  o f  th e w itn ess, P od i S in gh o. T h e  scen e  o f  th e robbery  
is less than h a lf a m ile  from  th e  h ouse o f  th e H ea d m a n . J oh n  d e  Silva, 
h ow ever, did n ot m ak e a com p la in t to  th e p u b lic  au thorities until 
4 .3 0  a . m . on  A u g u st 17. T h e delay  in  m akin g th e com p la in t is  sought 
to  be  exp la ined  b y  th e som ew h a t extraordinary  circu m stan ces in  w h ich  
the o ffen ce is a lleged  to  h ave  b een  co m m itte d . J oh n  de S ilva  says th at 
h e  w as cy c lin g  h om e th at n igh t w h en  th e  fou r a ccu sed  ca m e and “  b lock ed  
h is path . T h e  th ird  and fou rth  a ccu sed  seized  h im  from  beh in d , w hile  
the first a ccu sed  held  w ith  on e  hand the h an d le  o f  the cy c le  and p laced  
th e  o th er hand against h is n eck  and “  raised ”  h im  and “  pu sh ed  ”  h im . 
T h e  first accused  th en  “  sn atch ed  ”  the cy c le  from  h im  and gave it  to  
th e secon d  accused . T h ou gh  Joh n  d e  S ilv a  h a d  seen  th e  accu sed  b e fo re ,, 
th ey  w ere n e it h e r /h is  friend s n or  a cqu ain tan ces and, th erefore , th is - 
in cid en t ca n n ot j  be  ( regarded as an in stan ce o f  u ndu e fam ilia rity  on  the
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part o f  acquaintances. H e  d id  n ot raise a  cry , though  he knew  that i f . 
he “  had  don e  s o  a crow d  w ould  have co llected  H e  th ou gh t th e 
occasion  dem anded on ly  a m eek  inqu iry  as to  "  w hat h e (the first accused) 
m ea n t H e  w as qu ite  satisfied w hen  the first accused vouchsafed  a 
reply  suggesting th at he “  m ea n t ”  to  borrow  th e cy c le  for  the second  
accused  to  ride to  the T ow n  and undertook to  return the cy c le  later. 
T he second  accused  w en t on  th e cy c le  tow ards the tow n  and th e other 
accused  disappeared. Joh n  d e  S ilva  e lected  to  rem ain on  the road; 
alone and dinnerless, expectin g  th e accused  to  bring back  the c y c le  to  
h im . H e  does n ot explain  w h y  h e  did n ot g o  h om e and take his dinner 
instead o f  starving on  th e  road. I s  it becau se  he thought it unkind to  
p u t th e accused  to  th e  in con ven ience  o f  taking the cy c le  t o  his p lace 
tw o  m iles aw ay and th at h e  shou ld  ob lige  th em  by  rem aining at the sp ot 
so as to  m eet th em  im m edia tely  on  their return with the cy c le  ? A fter  
w aiting  for seven  hours it appears to  have occurred  to  h im  th at the 
accused  m ight h ave  “  m ea n t ”  n ot to  borrow  his cy c le  bu t to  rob it. 
H e  then w ent and m ade a com p la in t to  the P olice , bu t they  w ere unable 
to  trace the c y c le  or any part o f  it. Joh n  de S ilva  w h o  g ives th is ev idence 
is n ot an unsophisticated  v illage lad . H e  is forty  years old , has been  a 
m otor  car driver for tw en ty  years in th e M atara D istrict and is not 
unfam iliar w ith  th e C rim inal C ourts, as he had been  con v icted  on  a charge 
o f  assault. H e  seeks to  support his story  by  calling three w itnesses, 
M eth ias, Siridias and P od i Singho.- O f these, M eth ias and Siridias have 
been  p roved  to  be  carters em p loyed  under his brother-in-law , w hile  P od i 
Singho is ad m itted ly  a person  w ho has had som e unpleasantness w ith  the 
first accused  a few  w eeks earlier. M eth ias and Siridias say they  happened' 
to  pass the scene o f  th e in cident th at n ight, as they  w ere returning to  
their village one and a h alf m iles aw ay. T h ey  saw  the first accused 
“  snatch ing ”  th e  c y c le  from  Joh n  de Silva. T h ey  advised John  de 
Silva to  “  w ait ”  on  the road until the cy c le  w as returned to  h im  and 
w en t aw ay. P od i Singho says th at he w as in  his bou tiqu e  and saw  the 
c y c le  “  being  snatched  from  Joh n  de S ilva ” .

I  d o  n ot th ink  it n ecesary to  refer to  the d iscrepancies in the evidence 
o f  these w itnesses p o in ted  ou t by  th e  C ounsel for  th e  appellants. The 
accused  w h o  have been  con v icted  on  this ev iden ce have not been  con ­
v icted  be fore  for any offence. T h e third accused  is a V edara la  and is 
c lose ly  related  to  th e oth er accused . T hey  are possessed o f  property 
and are apparently  m en  o f  som e position  in the loca lity .

T h e  first accused  gave ev id en ce  and ca lled  tw o w itnesses, Jam es A pp u , 
the M anager o f  the C o-operative  Stores, K um balgam a, and the H ead m an  
o f  th e village. Jam es A p p u  said th at John  de Silva told  h im  about 
7 .3 0  p .m v on  A u gust 16 th at he k ept his cy c le  near P od i S ingh o ’s boutique 
and w en t to  see  a friend  and found the cy c le  m issing  w hen  he returned 
to  the spot. T h e d e fen ce  suggested th at D avid  de Silva, and ex  headm an 
and a friend o f Joh n  de Silva, seized the opportunity  afforded by  the 
loss o f  th e  cy c le  to  “  engineer a false case ”  against th e  accused  ow ing 
to  his en m ity  w ith  th em . T h e first accu sed  stated that D av id  de Silva 
w as angry w ith  th em  becau se  the first accu sed  gave his sister in m arriage 
to  the th ird  accu sed  a fter re jectin g  a proposal o f  m arriage sent by  
D a v id  de S ilva. John  d e  S ilva  ad m its the truth  o f the fa cts  regarding
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D a v id  de S ilv a ’s  prop osa l o f  m arriage an d  th e  su bsequ en t m arriage o f  th e 
firs t  a ccu sed ’s sister and  th e  th ird  accu sed . T h e  H ead m an  says th at 
J oh n  de. S ilva  an d  D a v id  d e  S ilva  “  associa te  w ith  each  oth er ”  w hile 
J oh n  de S ilva h im se lf den ies on ly  th at D a v id  d e  S ilva is a “  g ood  friend  ”  
o f  h is.

A p a rt from  th e ev id en ce  led  b y  th e d e fen ce , I  am  o f  op in ion  th at the 
.im probability  o f  the singular story  narrated b y  J oh n  d e  S ilva  is a g ood  
and su fficient reason  fo r  in terfering  w ith  th e order o f  th e  M agistrate. 
I  w ould  ad op t th e  language o f  A lverston e  L .  C. J . in B ra d le y 's  case 
a n d  say th at on  th e w h ole  I  th ink  it sa fer th at the con v iction s  shou ld  
n ot be  a llow ed to  stand.

I  allow  th e appeal and  acqu it the accused .

Appeal allowed.


