
( 366 ) 

Present: Pereira J . 

L U S H T N G T O N v. MOHAMADTJ. 

391—P. C. Chilaw, 37,297. 

Prosecution for an offence under s. 22 of the Forest Ordinance, 1907— 
Special procedure prescribed in chapter VII. of the Ordinance 
not intended to exclude the operation of s. 148 of the Criminal 
Procedure Code. 
A prosecution of an offence under section 22 of the Forest 

Ordinance, 1907, m a y be commenced in the usual way in which 
prosecutions are instituted in Police Courts. I n such a case, 
therefore, an information under section 148, sub-section (1) (6), of 
the Criminal Procedure Code would be in order. The special 
procedure prescribed in ohapter V I I . of the Ordinance was n o t 
intended t o exclude, in the case of any offence under the Ordi­
nance, the operation of section 148 of the Chriminal .Procedure 
Code. 

Wadsworth (with h i m Balasingham), for t h e accused-appe l lant .— 
T h e Ass i s tant Conservator should h a v e reported t h e mat ter t o t h e 
G o v e r n m e n t Agent . I t w a s for t h e Government A g e n t t o report 
t h e m a t t e r to the Po l i ce Court. I t w a s only t h e n t h a t t h e Court 
wou ld h a v e jurisdict ion to inquire into t h e offence. I t it not open t o 
t h e Conservator of Fores t s t o proceed under t h e Criminal Procedure 
Code , s ec t ion 148 (1) (6) . The procedure indicated by chapter 
V I I . of t h e F o r e s t Ordinance should b e observed for a prosecut ion 
under th i s Ordinance. This is a technical offence, and t h e procedure 
indicated should b e strict ly fo l lowed, as w a s he ld in t h e case of 
prosecut ions under t h e L a b o u r Ordinance. 

Garvin, Acting S.-G., for t h e re spondent .—The accused h a s 
c o m m i t t e d a n " offence " wi th in the m e a n i n g of t h e P e n a l Code. 
Proceed ings m a y be c o m m e n c e d in t h e Pol ice Court in the m a n n e r 
indicated in sec t ion 148 in t h e case of all offences, un less that sect ion 
is express ly exc luded by Ordinance. Counsel relied on Mahawala-
tenne v. Mohitihamy.1 

J u l y 4 , 1913. PEREIRA J — 

I n th i s case t h e accused h a s b e e n convicted of cut t ing reserved 
trees in a forest contrary t o t h e provisions of t h e Fores t Ordinance, 
1 9 0 7 — a n offence punishable under sect ion 22 of the Ordinance. 

H E fac t s appear from t h e judgment . 

Cur. adv. vult. 

i (1910) 6 Bal. 86. 
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» (1910) 5 Bal. 85. 

T h e compla inant i n t h e c a s e descr ibes h i m s e l f a s .Ass i s tant C o n - IMS. 
servator of F o r e s t s , a n d t h e informat ion g i v e n b y h i m t o t h e Court p g p a T T I 1 j _ 
i s informat ion under sec t ion 148 (1) (b) of t h e (3riniinal Procedure —— 
Code . Object ion h a s b e e n t a k e n b y t h e a c c u s e d ' s counse l t h a t t h e X»«w*̂ ««f*B» 
procedure prescribed b y chapter VJJ.. of t h e Ordinance i s e x c l u s i v e , Uohamadu 
and t h a t i t w a s n o t o p e n t o t h e c o m p l a i n a n t t o n l e a n informat ion 
under t h e Criminal Procedure Code . T h e first q u e s t i o n t o b e 
dec ided is w h e t h e r t h e prov i s ions of chapter V l l . of t h e Ordinance 
e x c l u d e t h e appl icat ion of t h e Criminal Procedure C o d e t o a case 
l ike t h i s . T h a t Code appl ies t o a l l offences , b e c a u s e t h e w o r d 
" o f f e n c e , " a s def ined b y i t , m e a n s a n y ac t or o m i s s i o n m a d e p u n i s h ­
ab le b y a n y l a w for t h e t i m e b e i n g i n force i n th i s I s l a n d . T h e 
c u t t i n g of reserved trees contrary t o t h e provis ions of t h e F o r e s t 
Ordinance i s b y t h e - O r d i n a n c e dec lared t o c o n s t i t u t e a n offence 
( s e e sec t ion 22) , s o t h a t i n t h e a b s e n c e of s o m e spec ia l prov is ion of 
t h e l aw exc lud ing in c lear t e r m s t h e appl icat ion of t h e Criminal 
Procedure Code t o a n ac t s u c h as t h a t c o m p l a i n e d of i n t h i s c a s e , 
t h a t Code m u s t b e d e e m e d t o apply t o i t . I s chapter V l l . of t h e 
Ordinance s u c h a provis ion? T h a t chapter provides ( s ec t ion 39) 
for a certain report b e i n g forwarded b y t h e G o v e r n m e n t A g e n t t o 
t h e Po l i ce Magis tra te , a n d t h e Magis tra te tak ing s u c h m e a s u r e s a s 
m a y b e neces sary for t h e trial of t h e a c c u s e d n a m e d i n t h e report 
a n d t h e d isposal of property referred t o i n i t . T h i s report i s a 
report t h a t i s required t o b e s e n t t o t h e G o v e r n m e n t A g e n t or t h e 
Ass i s tant G o v e r n m e n t A g e n t under s e c t i o n 3 8 , a n d u n d e r t h a t 
s e c t i o n a report c a n b e s e n t o n l y w h e r e t i m b e r or forest produce 
h a s b e e n se i zed under s ec t ion 3 7 . I n t h e present c a s e n o s u c h 
property h a s b e e n se ized , and t h i s i s a sufficient a n s w e r t o t h e 
c o n t e n t i o n p u t forward. B u t a s s u m i n g property h a s b e e n se i zed , I 
t h i n k t h a t t h e procedure under s e c t i o n 3 9 i s m e r e l y c u m u l a t i v e : 
i t does n o t d isp lace t h e procedure of t h e Code . S e c t i o n 3 9 d o e s 
n o more t h a n c a s t a cer ta in d u t y o n t h e G o v e r n m e n t A g e n t , u n d e r 
cer ta in condit ions , for t h e exped i t ious t e r m i n a t i o n of proceed ings 
c o m m e n c e d under s e c t i o n 37 . W h a t I h a v e sa id a b o v e i s v e r y 
m u c h in accordance w i t h t h e v i e w t a k e n by M i d d l e t o n J , in the 
c a s e of Mahawalatenne v. Mohitihamy.1 

O n t h e f a c t s I n e e d o n l y s a y t h a t I h a v e cons idered t h e e v i d e n c e 
careful ly , a n d I s e e n o reason t o differ f r o m t h e v i e w t a k e n b y t h e 
M a g i s t r a t e . There i s , n o doubt , a m a s s of e v i d e n c e for t h e de fence , 
h u t I th ink t h a t t h e Magi s tra te has , g i v e n good reason for preferring 
t o i t t h e e v i d e n c e for t h e prosecut ion . 

I affirm t h e convic t ion and s e n t e n c e . 

Affirmed. 


