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1961 Present: H. N. G. Fernando, J., and Sinnetamby, J.

S. D . N O R IS, A ppellant, and P . M. G. C H A R LES and others, R espondents 

S. G. 422159—D. C. GaUe, 862jP

P a rtitio n  action— F a ilu re  to reg ister lis pendens in  correct fo lio — F in a l deoree— 
D en ia l o f  right o f  in terven tio n  o f new  p a r tie s  thereafter— P a rtitio n  A ct, N o . 16 o f  
1951, ss . 26, 36 , 48 , 49— E vid en ce  O rdinance, s. 44.

Where final decree has been entered in terms of section 36 of the Partition 
Act, No. 16 of 1951, it is not open to a new partyto intervene by having the 
decree set aside on the ground that l is  p en d en s was not registered in the correct 
folio. The provisions of sub-section 3 of section 48 do not enable such inter­
vention .

A p p e a l  from  a ju d gm en t o f th e  D istr ic t Court, G alle.

A. L. Jayasariya, w ith  D. R. P. Goonetilleke, for th e p laintiff-appellant.

A. W. W. Gunawardene, for th e  22nd defendant-respondent.

Cur. adv. vult.

Septem ber 22, 1961. Sinnetam by , J .—

This is an appeal from  an order m ade by th e  learned D istr ict Ju d ge o f 
G alle allow ing an in terv en tio n  b y  th e 22nd d efen d an t after a final decree  
for p artition  had been  en tered  under S ection  36 o f  th e  P artition  A ct, 
N o. 16 o f 1951. I t  w ould  appear th a t th e  p resen t 22nd defendant m oved  
to  intervene on th e ground th a t lis pendens had  n o t been registered in  th e  
correct fo lio . T he m atter w as fixed  for in q u iry and th e  learned Judge, 
by his order dated th e  27th  o f A ugust, 1959, se t asid e th e final d ecree
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and perm itted the 22nd defendant to  in tervene. T he question th at 
arises for decision in  th is appeal is  w hether it  is  open to  a  party to  seek 
to  set aside on th a t ground th e final decree entered under Section 36. 
For the purpose o f our decision, I  do n o t t hink it  necessary to  come to a 
finding on the question o f w hether th e registration  o f lis pendens by the 
p la in tiff was entered in  th e  correct fo lio  or n o t. E ven  assum ing th at it  
w as n o t registered in  the correct fo lio , I  h ave com e to  th e conclusion th at 
it  is  n ot open to  th e 22nd defendant to  h ave th e final decree set aside and 
be perm itted to  intervene.

U nder the old  P artition  Ordinance, in terven tion s w ere generally never 
allow ed after final decree w as entered. T he final and conclusive effect 
given  by Section 9 o f th e old  Ordinance related  to  th e  decree th at was 
entered under Section 6 in  the case o f an order for p artition  and under 
Section 4 in the case o f an order for sale. Once th ere w as a confirm ation 
o f th e partition proposed b y  th e C om m issioner and final judgm ent 
entered under Section 6, in terventions w ere n o t perm itted. A  decree 
d uly entered under Section  6 w ould be final and conclusive against all 
parties if  in term s o f Section 9 it  w as entered “ a s hereinbefore provided ” . 
I f  th e steps taken prior to  th e entering o f th e decree under Section 6 
were n ot “ as hereinbefore provided ” , i t  d id  n o t g ive a party affected  
by th e decree, w ho w as n o t a party to  th e action , th e  right to  have the 
decree set aside. I t  on ly gave such a party  th e  righ t to  d ispute the con­
clusive effect o f th a t decree and to  m aintain  th a t it  w as n ot binding on 
him . T hat w as the effect o f th e cases decided under th e provisions o f the 
old  P artition  Ordinance. I t  w as alw ays open to  a p arty  after the inter­
locutory decree had been entered and before final decree to  intervene in  
proceedings under th e old  Ordinance and  tria ls had  in  consequence to  be 
adjourned from tim e to  tim e as a resu lt o f su ccessive interventions m ade 
som etim es a t the instance o f an unsuccessfu l party . T his follow ed as a 
necessary consequence from  th e decisions o f our Courts which refused 
to  g ive to  the interlocutory decree entered under Section  4 the final and 
conclusive effect contem plated b y  Section  9 . I t  seem s to  m e th at the 
P artition  A ct o f 1951 sought to  p u t an  end to  th e considerable delay  
occasioned by such interventions. Section  48 o f th e new  A ct expressly 
provided th at th e interlocutory decree entered  under Section  26 which 
corresponds w ith  th e interlocutory decree under Section  4  o f the repealed 
Ordinance shall have a final and conclusive effect. N o intervention  
thereafter w ould ordinarily b e perm itted  and Section  48 further provided 
th a t both the interlocutory decree entered  under Section  26 and the final 
decree entered under Section  36 shall “ be good and  sufficient evidence o f 
title  o f any person as to  an y right share or in terest aw arded therein to  
him and be final and conclusive for a ll purposes against all persons 
whom soever ” ; and it  further w ent on  to  provide th a t th is would be so 
“ notw ithstanding any om ission or d efect o f procedure or in  the proof o f 
title  adduced before th e court or th e fa c t th a t a ll persons concerned are 
n ot parties to  the p artition  action  ” . T his conclusive effect was subject 
to  th e provisions o f sub-section  3 to  w hich I  sh a ll refer later.
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I t  seem s to  m e th a t b y  expressly denying th e  righ t o f  in terven tion  on  
th e  ground o f “ om ission or d efect o f procedure or in  th e  p roo f o f  t it le  or 
th e  fa c t th a t a ll th e  persons concerned are n o t parties to  th e  p artition  
action  ” , th e  new  A ct sou gh t to  n egative th e effect o f  an y  fa ilu re to  con­
form  to  th e earlier essen tia l step s contem plated  b y  th e  w ords “ as herein­
before provided ” in  Section  9 o f th e  P artition  O rdinance, as in terpreted  
b y ju d icia l decisions. T he ob ject o f  th e legislature n o  d ou b t w as to  
enable p artition  action s to  b e brought to  a speedy conclusion . U nder 
th e  o ld  O rdinance, i t  w as n o t uncom m on for action s to  be pending for 
len g th y  periods o f tim e exten d in g in  som e cases to  as m uch as 25 to  30  
years and even  m ore. O nce th e in terlocutory decree w as m ade final and  
conclusive no in terven tion  should ordinarily be p erm itted  th ereafter, and  
a p artition  action  w ould consequently be brought to  a m uch speedier 
conclusion. T he legislatu re a t th e  sam e tim e realised  th a t persons m ay  
b e adversely affected  b y  th e conclusive effect g iven  to  b oth  th e  in ter­
locutory and th e final decree and b y  Section  49 re-enacted  th e provisions 
o f  th e  proviso to  S ection  9 o f th e earlier O rdinance w hich gave such  persons 
th e righ t to  bring an  action  for dam ages. In  th e case o f  persons w ho are 
n o t parties to  th e action , how ever, sub-section  3 p rovid es, in ter  a lia , 
th a t th e  fa c t th a t th e  lis pendens had Dot been properly reg istered  w ould  
deprive th e  decree o f it s  final and conclusive effect. T h at is  a ll th a t 
su b -S ection  3 provides. A  person w ho w as n o t a p arty  to  th e  p artition  
action  is  n o t bound b y  th e  in terlocu tory decree i f  lis pendens had n o t 
been properly registered . T his does n o t m ean th a t b e is en titled  to  
intervene and have th e  interlocutory decree se t aside. H is p osition  
w ould b e m uch th e  sam e as a  person who is  n ot a  p arty  to  a v in d icatory  
action .. H e is  unaffected b y  th e decree and is en titled  to  assert h is rights 
as again st th e holder o f th e decree in  an y step s w hich are so u g h t to  be 
tak en  under it . H e is in  ex a ctly  th e sam e p osition  as a  cla im an t to  an  
in terest in  land  w hich had  been p artition ed  under th e repealed  O rdinance, 
w here th e final decree had  n ot been entered “ a s hereinbefore p rov id ed ” .

Fraud and collusion  are w ell know n grounds on w hich in  an y  ordinary  
litig a tio n  th e  decree can be se t aside b u t under th e  provision s o f th e  
P artition  A ct Section  48  sub-section  2 even  th e p rovision s o f  S ection  44  
o f  th e  E vid en ce O rdinance are m ade n o t applicable to  p a rtitio n  decrees. 
Indeed , under th e  o ld  P artition  O rdinance, a lth ou gh  th ere w as n o  such  
sp ecific provision , fraud w as n o t a  ground on  w hich  a p a rtitio n  decree 
could  h ave been se t asid e — v id e  Fernando v. Marshall A p p u 1.

Our atten tion  h as been draw n to  th e decision  o f th is  cou rt in  Siri- 
wardene v. Jayasumana2 w here i t  w as held  th a t th e final and  con clu sive  
effect g iven  to  an in terlocutory decree b y  Section  48 o f  th e  P a rtitio n  A ct 
does n o t deprive a  p arty , w ho has n o t been d u ly  served  w ith  sum m ons, 
o f  th e righ t to  h ave th e decree se t aside. In  th a t case, how ever, th e  
ap p ellan t w as already a  p arty  to  th e p artition  action  a t  th e  tim e o f  th e  
in terlocutory decree and it  can, on  th a t ground, be d istin gu ish ed  from  th e

» (1922) 23 N . B. 370, (1958) 59 N . L . R , 400,
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present case. In  Petisingho v. Ratnaweera1 th e  v iew  w as taken th a t a 
new  party cannot be added after judgm ent had  been delivered and order 
m ade for th e  entry o f th e  interlocutory decree. W ith  th a t view  I  would 
w ith  great respect agree.

A fter judgm ent w as reserved in th e present appeal, our atten tion  was 
drawn to  th e  unreported case o f Don Gardin Arangdla v. Tuduhenage 
Methias et al. 2 w herein th is court se t aside an interlocutory decree a t the 
instance o f a  p etition er in terven ient on th e  ground th a t lis pendens had 
n o t been properly registered . In  a short judgm ent, Sansoni, J . in  th at 
case, perm itted  th e  in tervention . The effect o f Section  48(3) w as n ot 
considered and I  w ould, w ith  great respect, disagree w ith  th e view s there­
in  expressed.

There are, how ever, several cases where th e Suprem e Court, acting in  
revision, has set aside interlocutory and even  final decrees. I  w ish 
to  add th a t th e  pow ers o f th is court to  a ct in  revision  are in  no w ay 
restricted  b y  th e provisions o f th e P artition  A ct. T he present appeal 
is n ot a case in  w hich we should, in  m y opinion, act b y  w ay o f revision.

I  w ould, therefore, hold  th at th e learned D istr ict Judge w as wrong 
in  settin g  aside th e final decree entered in  th is case. If, in  p oin t o f fact, 
th e lis pendens had n o t been registered in  th e proper fo lio  it  w ould n ot be 
conclusive as against th e 22nd defendant. If, on th e  other hand, it  had 
been properly registered , then  it  w ould be conclusive. T hat question  
w e do n ot propose to  deal w ith  and w ould arise on ly  if  steps are taken  
against th e 22nd defendant under th e p artition  decree, or h is proprietary 
rights are in  an y  w ay challenged in  other proceedings. T he order o f the 
D istrict Judge is accordingly set aside and th e appeal allow ed w ith  costs 
both  here and in  th e court below .

H. N . G. Fernando, J .— I agree.
Appeal allowed.

i (1959) 62 N . L .  R . 572.
8 S , C. 74 T). C. In ly . Colombo N o. 3116 (P ) S . C- M in u tes  of 3 .2 .61 .


