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M A L L IK A  A C H C H I L L A G E  R A N H A M Y , A p p e lla n t, and 
W E L L E R A  A C H C H I L L A G E  S IN G H A  A P P U H A M Y , R esp on d en t.

300— D . C. Iiegalla, 8,033.

Prescription—Step taken to get legal title from persons bound to give, it—Not 
an act in acknowledgment of any right in them—Prescription Ordinance, 
s. 3.
When a person takes a step to obtain legal title from persons who, 

on the facts proved, are under a legal obligation to vest in him title to 
land of which he is in possession and claims to be in' possession as of 
right, such a step does not amount to an act done in acknowledgment 
of an; right in them to the possession of the land but an assertion of 
his right to be clothed with legal title.

Silva v. de Zoysa (32 N. L. R. 199) followed.

. A . P P E A L  from  a ju d g m en t o f  the D is tr ic t  J u d g e  o f  K ega lla .

L . A . Rajapakse, K .C . (w ith  h im  G. R . Q uneratne), f o r  th e  pla in tiff, 
ap pellant. ^

R. N. Ilangakoon- (w ith  h im  G. T. Sam arawickrem e) for  the defen dan t, 
respondent.

G w . adv. vult.

M ay 30. 1945. W ij e y e w a r d e n e  J .—

O ne L . P . A p p u h a m y  m ortgaged  in 1922 u nd ivid ed  .eight-ninth shares 
o f N ikagollehena w ith  th ree person s— M arth elis, A go  and S am el. T he 
bon d  w as p u t in  su it against A p p u h a m y  in  F ebru ary , 1927, and  the 
m ortgage  decree  w as en tered  against h im  in  M ay , 1929. T h e  prop erty  
w as so ld  in  sa tis fa ction  o f  th e  m ortgage  d ecree  on  D e ce m b e r  15, 1928, 
and pu rch ased  b y  M arth elis, A g o  and S a m el w h o en tered  in to  possession  
im m ed ia te ly  a fterw ards. T h ey  ob ta in ed  th e  a u ction eer 's  con v eya n ce  
in  1934 and their heirs c o n v e y e d  a ll th e ir  in terests to  the d efen d an t by  
tw o deeds in  1939.
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There w as a partition  action  in respect o f  N ikagollehena and the 
final decree entered on  Ju ly  27, 1927, a llotted  to  L . P . A pp uh am y the 
div ided  lo t C in P lan  P . IA . A pp u h am y conveyed  that lot C  in  1939 
to  one Pieris w ho con veyed  it to  the plaintiff in S eptem ber, 1941. T hat 
lo t C  is dep icted  as three lots A , B  and C  in plan  N o. 2,557 o f  M ay  21, 
1941.

T h e plaintiff filed  th is action  in 1942 stating that the defendant w as 
in w rongfu l possession  o f  the sub-d ivided  lo t B  show n in the above- 
m entioned  plan  N o. 2,557 and asking for a declaration  o f  title  against 
h im .

T h e learned D istrict Ju dge h eld  th at the p la in tiff’s deed prevailed 
over the d efen d an t’ s deeds by  v irtue o f section  7 o f  the Registration  of 
D ocu m en ts  O rdinance bu t th at th e defen dant had acquired title to  the 
en tirety  o f lo t B  by  prescriptive possession  and  dism issed the p la in tiff’ s 
action  w ith  costs.

T he C ounsel for the plaintiff, appellant, argued that the adverse 
possession  w hich  com m en ced  in 1928 ceased  to  be  adverse in 1934 w hen 
M arthelis, A go and Sam el obtained the au ction eer ’s con veyan ce  and 
thereby did 'a n  a ct from  w hich  ‘ ‘ an acknow ledgm ent o f a right ”  
existing in L . P . A p p u h am y cou ld  be in ferred w ithin the m eaning o f 
section  3 o f  the P rescrip tion  O rdinance. H e  subm itted that a dis­
tinction  should  be draw n betw een  a person  obtain ing a deed a fter 
acquiring a title  by  prescrip tive  possession and a person  obtain ing a 
deed before  the lapse o f  ten  years o f  possession  from  the very party 
against w hom  he is seeking to  com p lete  his ten years o f  adverse possession, 
as in the form er case  the execu tion  o f  the deed cou ld  n ot possib ly  w ipe 
aw ay th e prescrip tive  title already acquired though it m ay  in certain  
circum stances g ive  rise to  pleas o f  estoppel, w hile in the latter case the 
obtain ing o f  the deed being  an “  ackn ow ledgm ent ”  w ithin the m eaning 
o f  the section  operated  against the possession  prior to  the deed being 
reckoned  in coun tin g  the ten  years o f adverse possession  necessary to  
establish  prescriptive  title. I f  th is argum ent is sound, then  in the 
present case the defen dan t cou ld  rely  on adverse possession  on ly  from  
1934 to  1942 and n ot from  1928 to  1942 and therefore the finding o f the 
D istrict Ju dge on  prescriptive  possession  in  favour o f the defendant 
w ou ld  have t o  be set aside.

W h a tever  m erit there m a y  be  in th is con tention , I  am  unable to  
d istinguish the present case from  Silva v. de Zoysa 1 w hich  was c ited  by  
the C ounsel fo r  the respon dent. I n  the course o f his ju d gm en t in that 
case G arvin S .P .J .  sa id : —

"  T h e phrase ‘ by  any other act ’ (in section  3 o f the Prescription  
O rdinance) m u st I  th ink be read ejusdem generis w ith  ‘ p a ym en t o f  rent 
or produce or p erform an ce o f  service or duty  ’ and as m eaning an act 
w h ich  indicates th at the possession  is n ot adverse to bu t is acknow ­
ledged  to  be  subordinate to  the right o f  another to  possession  o f the 
land . W h a t the secon d  defen dan t d id  w as to  take a step  w ith  a view  
to  gathering in to his hands the lega l title  from  persons w ho on the 
fa c ts  proved  in  th is case w ere under a lega l obligation  to  vest in him  
th e  title to  the land o f  w h ich  he w as in possession  and cla im ed to  b e  in 

1 (1931) 32 N. L. R. 199.
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possession  as o f  right. I t  w as n o t an  a c t  don e  in  ack n ow led gm ent 
o f  any  r igh t in  th em  or  e ither o f  th em  to  th e possession  o f  th is land 
b u t an  assertion  o f  h is  righ t to  b e  c lo th ed  w ith  the leg a l t itle  as w e ll

In  v iew  o f  th e ab ove  d ecision  I  h old  against th e ap pellant and d ism iss 
the appeal w ith  costs .

Jayetlleke J.— I agree.
Appeal dismissed.


