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EXECUTOR OF LAST W ILL OF RAM BUKW ELLA  
SIDDHARTHA, A ppellant, and SUM ANA THERO, 

Respondent.

165—D. C. Colom bo 31/X .

Buddhist Temporalities Ordinance (Cap. 222), s. 23—Pudgalika property— 
Disposition by Will—What is meant by alienation during lifetime— 
Property deemed to be property of temple—Right of executor to resort to 
such property.
The disposition by last will of pudgalika property by a bhikku does not 

amount to an alienation during the lifetime of the deceased within the 
meaning of section 23 of the Buddhist Temporalities Ordinance.

The provision in the section that such property- not so alienated 
shall be deemed to be the property of the temple excludes the right of 
the executor to resort to it for purposes of administration.

THE plaintiff, the trustee of th e Lankatilake Vihare, sued the  
defendant, appellant claim ing that he is entitled  to th e pu dgalika  

property of one R am bukw ella Siddhartha Thero, w ho died on March 11, 
1941. The deceased m ade a last w ill by w hich  h e  appointed th e defendant, 
h is executor, and d isposed  of. all his pu dgalika  property. The question  
that arose for decision w as w hether or not the disposition am ounted to an 
alienation during the lifetim e of the deceased w ith in  th e m eaning of  
section 23 of the Buddhist Tem poralities Ordinance.

The learned D istrict Judge answered the question in  the negative.

H. V. P er era, K .C. (w ith  him  D. W. F ernando  and S. W. Jayasu ria ) , 
for first defendant, appellant.—This appeal in volves th e  interpretation  
o f section 23 of the Buddhist Tem poralities Ordinance (Cap. 222). The 
question is w hether a disposition of the pu dgalika  property m ade by a 
Buddhist bhikku by his last w ill am ounts to an “ alienation during his 
lifetim e ” w ith in  the m eaning of section 23. There are authorities to  
show  that w here a person m akes a last w ill it  is an “ alienation ” taking  
effect on h is death. W hat the section contem plates, is  an act o f the  
bhikku. That can be done only in  h is lifetim e, though the effect of h is  
act, as distinguished from  the act itself, m ay take place at a later stage. 
S ee H olm es v . H o lm e s ';  A sh bu m h am  v.- B ra d sh a w \  B y  section 23 
pu dgalika  property is deem ed to  be tem ple property subject to certain  
exceptions. If the bhikku indicates that the property should belong t o ' 
another then the presum ption m ade by the section fails.

[J ayetileke J.—According to S a n d e : R estra in ts  on A lien ation , an 
alienation  takes place w hen dom in iu m  is transferred.']

W hat is contem plated by section 23 is th e “ act ” and not th e “ effect ” 
of th e “ act ”. The question is, has the t itle  passed to a third person  
during th e lifetim e of the bhikku ?

L. A . R ajapakse  (w ith  him  G. P. J. K u ru ku lasu riya  and V. F. 
G u n era tn e), for plaintiff, respondent.— If the plain  m eaning of section  23 
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is considered the appellant’s argument cannot be sustained. “ Aliena
tion ” is m aking one’s thing another m an’s. If the bhikku had “ alienated ” 
the property by last w ill could a creditor, seize the property in  
execution ? He could as he has a seizable interest. There is a distinction  
betw een a testam entary disposition—alw ays ambulatory and revocable—  
and an alienation inter vivos. A  testam entary disposition is not an 
alienation but only a w ish  or a desire as to the manner in w hich the 
property should devolve after death. Nobody acquires a right to 
property disposed of by last w ill t ill the death of the testator. Further, 
the testator being a Buddhist bhikku the property is presum ed  by the  
section to be tem ple property unless it is strictly proved that he has 
alienated it during his lifetim e. A  good test as to w hether the property 
has been alienated is to ascertain the ability of a creditor to seize that ■ 
property in execution. As regards the m eaning of alienation see B ell : 
South A jrican  L egal D ictionary, p. 35 ; S tr o u d : L egal D ictionary, p. 65. 
As regards the effect of dispositions of property by last w ill see B ell, p. 592 ;
1 M aasdorp 114; S troud, p. 2249 ; 24 H alsbury (H ailsham ) p. 6 ;  4 Burge  
(1838 ed .), p. 442; 51 L aw  Tim es Reps. 116. The schem e of the Ordi
nance is to conserve tem ple property for the tem ple and this m ust be 
considered in  interpreting section 23.

On the question of possession, w hich is the su b ject of the cross-objec- • 
tions in  the appeal, it is conceded that w here a person m akes a last w ill 
and there is a good disposition, the t itle  vests on the heirs and legatees, 
subject to the right of the executor or administrator to follow  the property 
for certain purposes. B ut in th is case there is a positive enactm ent 
declaring property not alienated to belong to a tem ple. The property is  
not part of the estate w hich passes by w ill. The executor cannot ask for. 
possession of property not form ing part of the estate. That part of the  
decree relating to possession should therefore be deleted.

H. V. P erera, K .C ., in reply.—A w ill is not a m ere expression of a 
w ish  ; it is an alienation taking effect on death. U nless there is a positive 
act of revocation it is an alienation—S tey n  on W ills, p. 249; Sande on 
R estra in ts ; 3—3—21.

On the right of the executor to have recourse to property for paym ent 
of debts, &c., see The P u b lic  T ru stee  v . K arunaratne  \ . '

Cur. adv. vu lt.

June 21, 1943. Moseley A.C.J.—  . '
The plaintiff-respondent w ho is the trustee of the Lankatilaka Vihare 

sued the appellant and another, claim ing that h e in his capacity as trustee 
is entitled to th e pu dgalika  property of one Ram bukwella Siddhartha 

, Thero. w ho died on March 11, 1941. The deceased had m ade a last w ill 
w hereby h e appointed the appellant executor thereof, and disposed of 
all h is pu dgalika  property. The question that arose for decision was 
w hether or not that disposition am ounted to an alienation during the 
lifetim e of the deceased w ith in  the m eaning of section 23 of the Buddhist 
Tem poralities Ordinance (Cap. 222). The learned D istrict Judge 
•answered that question in the negative.

1 (193S) 40 N . L. R . 429.
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The section is as fo llo w s : —
“ 23. A ll pu dgalika  property that is acquired by any individual 

bhikku for his exclu sive personal use, shall, if not alienated by such  
bhikku during h is lifetim e, be deem ed to be the property of the tem ple  
to w hich such bhikku belonged unless such property had been inherited  
by such bhikku. ”

It is common ground that the property in  question is pudgalika.
It is argued by Counsel for th e appellant that w hat the Legislature  

contem plates is an act of a bhikku during his life tim e the effect of w hich  
m ay take place at a later date, not necessarily during that lif e t im e ; that 
the testator in this case had done everyth ing that, w as necessary, or of 
w hich  he w as capable, to pass the p ro p erty ; and that all that w as  
necessary to com plete the transaction w as the death of the testator. 
There w ould appear how ever another form ality w ith  w hich  com pliance 
is necessary before the property passes, and that is the granting of probate 
w hich, for a variety of reasons, m ay be refused. M oreover, as Counsel 
for the respondent pointed out it w as open to the testator at any tim e  
before his death to revoke the disposition. Or again, the property was 
available for execution in w hich  case there m ight be a total failure. 
It could not, I think, be contended that any rights w ere conferred upon  
the devises at the tim e of m aking the w ill. Counsel for the appellant 
cited a num ber of English authorities, none of w hich is helpfu l in  regard  
to the real point in th is case, that is, the m eaning of the expression  
“ alienation during lifetim e ”. In  H olm es v. H o lm es ', no m ore war 
decided than that the date of a w ill m ay be considered in arriving at thf 
intention of a testator w here doubt existed, as it did in  that case, as to th e  
currency in w hich a legacy should be paid'. S im ilarly in  A sh bu m h am  v. 
B ra d sh a w ", reference to the date of a w ill w as m ade in order to ascertain  
w hether it w as made before the passing of the new  statute of Mortmain  
w hich  w ould have rendered invalid  a bequest had it been m ade subse
quently to the passing of the act. From  D oe d. S teven so n  v . G lo v e r ", 
however, the follow ing observation, w hich hardly helps the case of the 
appellant, is g lea n ed :—“ A  w ill is am bulatory during the life  of the  
person m aking it, and does not operate as a disposing or putting aw ay of 
any estate, until after the death of the person m aking i t ; . . . . ”
N one of these authorities, and this applies also to H olm es v. G odson  *, is of 
assistance in  arriving at the m eaning of “ alienation ”. Counsel for the, 
respondent w as content to  rely upon w hat he term ed, and I think  
properly, the plain m eaning o f  the word. It is defined in Stroud as 
“ to make a thing another m an’s ; or to alter or put the possession of 
lands, or other things, from  one. m an to an oth er”. In m y v iew  a dis 
position by w ill for the reasons w hich  I have already indicated does not 
h ave the effect set out in  that definition. For these reasons I am of  
opinion that th e learned D istrict Judge arrived at the right conclusion  
on th is point. -

A rising out of the judgm ent, however, there is another point for 
determ ination. It w as held by the Judge that th e first defendant was
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entitled to follow  the property into the hands of the plaintiff for the 
purposes of administration, and the plaintiff’s right to the property is 
declared in the decree to be subject to the first defendant’s right to have 
recourse to the property for the purposes of paying “ the funeral expenses, 
the debts, the testamentary expenses and estate d u ty ”. In  regard to 
this point cross-objections have been filed by the respondent. In this 
respect I think that the respondent m ust succeed. The expression  
“ sfiall be deemed to be the property of the tem ple ” seems to m e to leave 
no room, on the death of a bhikku, for intrusion by his executors. 
Mr! Perera pointed out hoAr such a construction would, in  certain cases, 
operate harshly upon a bhikku’s creditors. There is force in the con
tention, but that appears to be a m atter for the consideration of the 
Legislature.

The appeal is dism issed w ith  costs, subject to the deletion from the 
decree of that part reserving to  the first defendant the right to have 
recourse to the said pudgalika  property for the purposes of paying the  
funeral expenses, the debts, the testam entary expenses and estate duty. 
In regard to the estate duty, in this case the question m ay not arise. 
In any case, it is a m atter which does not at the m oment call for a decision  
by us. -
J ayetileke J.—  I  agree.

A ppeal dism issed.
Cross objection allow ed


