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Present: De Sampayo and Schneider JJ.

JOSEPH et al. v. MARIA WENDT et al.
64—D. C. Colombo, 658.

Jus  accrescendi—Joint legacy—Defined share—Death of  life-renter—
Accrual of interest—Lapse into vesidue.

‘Where a last will contained a direction to the’ trustees to apply the
rents of a certein property as follows—'* One-half of such rents
to M. W. during her life for her maintenance, and the other half
towards the maintenance, educslion, advancement in life of .. M.;
and where ,by a codicll the said benefit was extended to another
person in’ the following terms:——'* Whereas I am desirous that J. J.
should participate and have an equal one.third share in the said
provision, I do therefore give and devise to J. J. an equal share
and interest in the aoforesaid house and rent thereof, snd desire
that the bequest should be ,subject to the same condition and
provision as are made applicable to the cther two devisees."

'Held, that the bequest was of a defined share o,f.thp rents  to
each of the three devisees, and that, on the death of J. J., her
interest did not accrue to the other two.

Held, further, that on the death of J. J. her shave of the rents
fell into the residue as indicated in clause 8 of the wili.

of the late Mr. C. L. Ferdinands for a direction from the
Court as to ‘the dlstnbutlon of one-third share of the rents of the
property known as' * Villa St. Leonards. ” The answer to the
question depended on the construction of the fifth and eighth clauses
of -the will, taking them in connection with the codicil to the- will
The fifth clause was as follows so far as it relates to the matter in
issuei——* To pay and apply- the rents of ° Villa St. Leonards’
after the deductions -for taxes and repairs as follows: One-half of
such. rent to. my sister-in-law’ during the life. for’ her maintenance,
and to apply the other half of such rent towards the maintenance,
education; advancement in life of my nephew, L. M., who has been
under my care and protection. *’- The codicil provided as follows:—
* Whereas I am desirous that iny niece, J. J., should participute and
have an equal one-third share in the said provision, I do therefore
give and devise to my said niece, J. J., an equal share and interes} in
the aforesaid house and rent thereof, and .desire that the -bequest
should be subject to the same condition and provlsxon as are made
.1ppllcable to the other two devisees. ”’ - :

g ?i’LICATION by the trustees of the last will and testamént

.The eighth clause of the ‘will contained the followm« dlrectlon —

1 désire that my debts be pald by the sale of the real and personal "

property not herein specially bequeathed, and’ the balance proceeds
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be divided equally among my brothers and sisters . . .. . and
among M. W.,,L.M.,and . . . ., allof whom I appoint residuary
legatees of this will. " :

Two questions arose for consideration: First, whether, on the
death of J. J., the two surviving beneficiaries became entitled to
her share of the rents; secondly, if they did not, did such share pass
to the 1es1duarv legatees mentioned in clause 8, or to the mtestate
heirs- of the testator?

The learned District Judge held that, on the death of J. J., her
interests accrued to the other two devisees on the puncnple of
jus accrescendi.

Samarawickreme (with him H. V. Perera and F. (. Loos), for
appellants,—There is no room for the application of the rule of
jus accrescendi, as a defined- share is given to each devisee. The
rule applies to the case of a legacy to a class, and then only where a
lapse occurs. Here all the legatees survived the testator. Even
if J. J. predeceased the testator, the rule would not apply, as this
i3 a bequest of one-third “share to each.
~ Under the English law accerual among co-legatees occurs when
a legatee dies during the lifetime of the testator, unless the benefit
of survivorship is specially’ added (farman on Wills, p. 430).

A’class gift is a general one, and the class bears a certain relation
to the testator. ) _ _

It is submitted that there being no accrual, the testator died
intestate with regard to- the -disposition of the rents of the shave of
J. J. after her death. - ' -

Hayley (with him Cloksy), for respondents.—The clear intention
of the testator was to benefit the three devisees out of the rents of
the house. It is only after the death of all the life-renters that
the property is directed to be sold. His intention was that, until
all the life-renters’ interests are exhausted, they should not fall
into the residue. The result would be that the residuary legatees
would not be entitled to claim the rents of the property until all
the life-renters of. the property had died. . -

William on Ezxecutors, wvol. 2, p. 1208, states the law as
follows : —‘‘ Where, however, words, which according to the common
rule constitute a tenancy in common, are combined with, or followed
by others, which would make a tenancy in common inconsistent
with the manifest design or the subsequent bequest of the testator,
they may be taken to indicate, not the nature, but the proportion
of the interest each party is to take. ”’

June 9, 1925. Dk Savpavo J.—

Both these appeals raise the same question, and the respondents
are the same, though the appellants are two separate sets of peti-
tioners. Both the appeals will, therefore, be considered together.
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The question relates to the construction of the will of the late  t025.

C. L. Ferdinands, whose estate is being preseéntly administered by p; gaurave
certain trustees. At the time of his death, the testator left the J.
three children of his deceased sister, Jane Joseph, namely: (1) jogemh +.
Jennie Joseph, (2) William Ammold Joseph, and (8) John Ferdi- %@m
nands Joseph, of whom the last two are the appellants in appeal
Na. 84. He also left several sisters, who are the appellaits in
appeal No. 64a. The respondents to both appeals are Maria
Wendt and L. M. Maartensz who are beneficiaries under the will.
The proceedings out of which the appeals arise may be regarded as
an- application by the trustees for directions of the Court as to
whether the rent of the house ‘‘ Villa Si. Leonards '’ (property -of
the estate) is distributable among the appellants and respondents,
or is payable entirely to the respondents alone.

~ The answer to this question depends on the conmstruction of the
fitth and eighth clauses of the will, taking them in connection with
the codicil of the will. The fifth clause of the will is as

follows : — . .

“ 1 desire that my executor should apply the proceeds of the two
policies -of assurance of my life in the Royal Insurance
Company to free from mortgage my houses in Flower road
called ‘St. Leonards’ and ° Villa St. Leonards,” and
I give and devise both properties to my said executors
.in trust to rent the same, and, after deducting from such
rent a percentage to pay taxes and repairs, to pay the
balance rent of ° St. Leonards’ to my sisters, or the
survivors or survivor of them for their maintenance
during their lives free .from the debts and control of the
husbands of any of them, their own receipts being accepted
in full discharge, and such rents shall not be paid to them
in anticipation, my intention being that the rents should
be applied for their own maintenance. And to pay and
apply the rents of * Villa St. Leonards ’ after the same
deductions for taxes and repairs, as follows:—One-half
of such rent to my sister-in-law, Maria Wendt, during
her life for her maintenance, and to apply the other half
of such rent towards the maintenance, cducation, and
advancement in life of-my nephew, Lewis Mathew Maui-
tensz, who has been under my care and protection for thi
last seven years. I empower my executor, if need be,
to apply half the value of ‘ Villa St. Leonards ® towards
the education and advancement in life of the said Lewis
Mathew Maartensz. And in further trust after the death
. of the said life-renters to skll the said tiwo properties anil
distribute the proceeds among those [ have hereinafter
appointed the residuary legatees of this will,”
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..It should be here stated that by the codicil, the testator, after
refemng to the provisions of clause 5 of the will in favour of Maria

Smbuo Wendt and L. M. \IamtenSz with regard to the rent.of ‘. Villa St.
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Leonards,’’ declared: ‘ Whereas I am desirous that. my niece, Jennie
Joseph, should participate and have an.equal one-third share iw
the said provision, I do therefore give and devise to my said niece.
Jennie Joseph, an equal-share and interest in the.aforesaid house
and rent thereof, and desire that -the . bequest should.be subjeet
to’ the same condntlon and pxouston as are made apphcable to- the
other -two devisees.’ R .

‘This_ puts J ennie Joseph in the same position as Maria ‘Wen'dt-:n.n,d
L. J\{L,Maaftensz, and gives her a one-third share of the rent of * Villa
St. Leonards.”” Now Jennie Joseph died childless on. Septembét
1019. It will be noticed that under olause 5 -of the will the tru
1s to last till the death of the three beneﬁclanes there. called the
““life-renters;” and the p1operty is then to be sold and the proceedq
distributed among the ‘‘ residuary legatees.”” The present’ dlfﬁcultv
arises from the fact that the will does not contain any $pecial
provisjon. appllcable to the distribution of. the. renf. .from
the, date of .death - of Jennie Joseph tlll the telmmatlon of the
tmsb ’

It would appem that, the trustees, -on -the assumpnon that the
t“o SUrY nmg beneficiaries—Maria Wendt, ‘and L. M. Maartensz—
.lre entitled ta the entire rent, - have hlthelto pald ‘it to them.
uhlle the appellants contend that ' they are entitled to one-third
share of the rent a,rnong ther. The whole controve"sy turns
on the questlon whethe1 the’ bequest is'a ]omt bequest” to all, or a
separato bequest of one-bhnd share to each? "The prmclpa,l of
jus aaccrescendi, which the District’ Tudoe in the order under appeal
relies on, can only apply in the former ‘case, but not in the latter.
The provision in the will is not, for-instance, to pay. the rent to
Maria Wendt and L. M. Maartensz in equal shares. It’ is on the
contrary to pay one-half to Maria Wendt duunr' hér lifetime
for her maintenance,” and-to apply the other half 1"t;ov‘6ards the
maintenance, education, and advancement in life "’ of L. M. Maar-
tensz. The purposes are different in each case, and“in the latter
case the rent is not even to be paid to the legatee, but to be applied
by the ‘trustees themselves for the object specified. It is clear to
my ‘mind that this is not a joint” bequest; there is nothing to
qua.hfy it by reference to sunwoxshlp, and there is therefore no
room for the operation of jus accrescendi. There is no alteration
in the nature of the bequest when Jennie -Joseph was by the codicit
added as a legatee. The codicil had only the effect of making the
rext ‘divisible into three parts instead of two parts. It is hardly
nécéssary to discuss the authorities cited on behalf of the respond-
ents because they refer to cases in which the bequest is joint and
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no§ separgte. Mr. Hayley pressed upon our at.fention the following
passage ‘in Wz‘llzams on Eaecutora (10th ed.), vol. 2, p. 1208:—

xe Where, howevel, words, whlch accoxdmg to the ordihary rule,
constituty ‘s tenancy in common are combined with, or

followed 'by, others which would muke a tenancy in common

inconsistent with the manifest design or the subsequent
bequest of the testator, they may be taken to indicate,
not the nature, but the proportion of the interest cach
party is to take.”’

He referred to,the comecluding words in clause §: *! Among thoese
1 have hereinsfter.appointed the residuary legatees. of this will,"’
as indicative of such a manifest design or subseguent .bequast,
But this is quite insufficient. The 1esndumy legatees, as will ‘he
seen, are-a large class, and not melely Maria Wendt and L. M.

Magartensz,. .and . include .the petitioners, appellants, ‘themselves.

I therefore think the share of Jennie Joseph did mot accrue to the
other two. legatees, but that its destination. must be determined hy
other considerations. This brings. us to clause 8 .of-the will which
the .testator himself intended as a residuary dnuse, anl wlxmh in
fact amounts to such. It is as folows:—.- :

"7 desire that my debts be paid by sale of the real and persoual
property not herein specially bequeathed, and the balance
proceeds be equally diviled among my brothers and
sistérs ‘free from the control of the husbands of any of
them (the children of a deceased brother or sister tuking
"amongst them the share of their deceased parent), and
among Muria Wendt, Isabel Louise Maartensz, dand Lewis
Mathew Maartensz, all _of \vllom I appomt )eim]uar\'
“legatees of this will.”

In my oplmon one-third of the rent which would have been
payable to Jennie Joseph, if living, fell into the residue upon her
death and became divisible among the residuary legatees mentioned
in this clause. 'The appellants in appeal No. 64 are the children of
a sister, and are within the circle of the residuary legatees, and hoth
sefs of appellants are entitled to shares in the rent in question.
There is one curious feature in the case which need not, however,
trouble us at the present moment. In the conclusion of clause 5
of the will the trustees are directed to sell the trust pmpontv after
the death of Marm Wendt and L. M. Maurtensz, and to distribute
the proceeds ‘‘ among those I have hereinafter appointed the
regiduary legatees of this will,”” and yet under clise”8 Alaria
Wendt and I.. M. Maartensz aré themselves nominated among the
resnduary _legatees ,

This is illustrative of the want of cure with which the will has
beenr drafted, but the intention of the testator i¢ quite clear in
regard to the point-we are considering. .
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We are not in a position to allot to the various appellants the

D Shkrayo Precise shares to which they are respectively entitled. For this
£,

Foseph .

Moria
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purpose the case should go back to the District Court. I swould
allow the appeals and send the case back for further proceedings.
lach party should bear its own costs in the District Court and in
this Court.

ScHNEIDER J.—

By the fifth clause of his will the testator devised two houses
in trust ' to the executor and trustee of hia will. As regards
one of these houses, called ‘‘ Villa St. Leonards,”” he directed as
follows:—‘“ To pay and apply the rents, after dsduction for taxes
and repairs, as follows: One-half of such rent to my sister-in-law,
Maria Wendt, during her life for her maintenance, and to apply the
other half of such rent towards the maintenance, education, and
advancement in life of my nephew, Lewis Mathew Maartensz, who
has been under my care and protection for the Jast seven years.
I empower my executor, if need be, to apply half the value of * Villa
St. Leonards’ towards the education and advancement in life of
the said Lewis Mathew Maartensz.”” TFour yvears after the execution
of his will, he made a codicil in which he said:

(X}

‘“ Whereas by the aforesaid will T made provision that the rent
of my house * Villa St. l.eonards ’ should be apportioned
by the executor and paid.to nnd jor the benefit of Maria
Wendt and T.ewis Mathew Maartensz, and whereas I am
desivous that my niece, Jennie Joseph, should participate
and have an equal one-third shave in the said provision,
I do therefore give and devise to my said niece. Jennie
Joseph, an equal share, right, and interest in the aforesaid
"house and rent thereof, and desire thut the bequest should
be subject to the same condition and provision as are
made applicable to the other two devisees.”’

The undoubted effect of the will and codicil was to give the

three beneficiaries an equal one-third share of the vents. Since

the death of the testator and up to the death of Jeunie Joseph in
September, 1919, the rents were divided equallv between the
three beneficiaries, but, after the death of Jennie Joseph, the then
functioning trustees divided the rents equally between the two
surviving beneficiaries. But recenfly certain persons claimed to
be entitled to the ohe-third share of the rents which had been

‘bequeathed to Jennie Joseph. On appeal we were invited to

regard these proceedings as an appliecation by the frustees ior
direction from the Court as to the administration of this one-third
share of the rents. Two questions arise for consideration: TFirst.
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whether the two surviving beneficiavies became eutitled to this
share of the rents upon the death of Jennie Josepl; secondly, if
they did not, whether the persons who take under the eighth clause of
the will as residuary legatees, or the intestate heirs of the deceased
testator. became entitled to this share. DTarts of the will are very
obscurely worded, but I have no hesitation whatever in coming
to the conclusion that the two surviving beneficiaries us such are
not ecutitled to the share in question. They can only claim it on
the ground that the legacy is a joint legacy, and not a legacy of a
. specific share to each one of them. The language of the clause
makes it abundantly clear that the bequest is not of the whole to
the three beneficiavies, but of a defined share to each of them. As
vegards the one-third share of the rents given to Marin \Wendt and
to Jennie Joseph, the testator directed the payment of that share
to each of them during her lifetime, but as regards the share given
to Lewis Mathew Maarteusz, the executor was directed not to
puy, but to apply it towards his maintenance, education, and
advancement in life. While, therefore, the share of the rents
payable to Maria Wendt and Jennie Joseph is described as for
their maintenance and for the term of their life, the shave given to
Lewis Mathew Maartensz was not only for his imdintenance, but
education and advancement in life, and it is to be noticed that
there are no express words showing that this was to continue
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during the whole of the lifetime of this beneficiary. I am inclined

to take the view that the testator did not include Lewis Mathew
Maartensz - within the term ‘‘ life-renters *’ at the end of this clause
where he provides for the termination of the trust and the distri-
bution of the proceeds. There is another reason which leads me
to the coneclusion that it was mnot a joint legacy to the three bene-
ficiaries. In the same clause of the will and immediately preceding
this bequest, he made provision for the payment of the rentxz
arising from the house ‘“ St. Leonards ’ He directed as follows:—
*“ In trust to vent the same, and, after deducting from such rent a
percentage to pay taxes and repairs, to pay the balance rent to
‘my sisters or the survivors or survivor of them for their maintenance
+during their lives.”” The language of this clause is in strong
rcontrast to the language of the bequest under consideration. The
‘bequest to the sisters was to them .as a class, and the language is
rclear that upon the death of one or more of them the survivors or
:survivor were to succeed to the share of the deceasing sister or
:sisters. I would aeccordingly hold that upon the death of Jennie
-Joseph the surviving beneficiaries did not become entitled to her
:share of the rents.

There remains to be considered the question whether the share
of vents in dispute falls within the provisions of the eighth clause
wi the will, or is payable to the heirs of the intestate estate. T was
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.at first inclined to take the view that it phould go to the intestate
heirs. The eighth clause of the will is as follows:—

“ T desire that my debts be paid by sale of the real and personal
property not herein specially bequeathed, and the balance
proceeds be equally dividled among my brothers and
sisters free. from the control of the husbands of any of
them (the children of a deceased brother or sister teking
amongst them the share of their deceased parent), and
among Maria Wendt, Isabel Louise Maartensz, and Lewis
Mathew Maartensz, all of whom I appoint residuary legatees
of this will.”

1t seems to me that -this clause is confined to the balance sale
proceeds of the *‘ personal and real property,’’ referred to in that
clause, and that it is not & residuary clause applicable generally
to all the residuary property of the testator. But my brother -
De Sampayo is in favour of the. view that this share of the rents
in- question comes within the clause, and that the words ‘* all of
whom I -appoint residuary legatees .of this will ”’ at the close
of that clause are sufficient to include the rents in question. I
would accept his construction of clause 8, and agree in holding
with him that.the share of the rents in question are payable to the
persons named in that clause. The trustees should, therefore, pay
this share of the rents to those persons. For the purpose of
aseertaining who those persons are, the record will be remitted to
the lower Court. '

’

In the circumstances I think the order should be that each party
should bear its own costs in both Courts.

Set aside and sent back.




