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Autrefois acquit—“ Acquittal ” on the ground that charge is illegal—Liability of 
the accused to be prosecuted again for the same offence—“Discharge ”— 
“ Acquittal ”— Criminal Procedure Code, ss. 2, 151 (2), 187 (1), 190, 191, 
194,195, 290 (5), 330, 336.

Held (Ba sn a y a k e , C.J., dissenting): Where, a t the close of the prosecution 
in a summary trial, the Magistrate purports to acquit the accused person on the 
ground that the charge was illegally framed, the order of the Magistrate amounts 
in law to a discharge of the accused under section 191 of the Criminal Procedure 
Code and not to an acquittal under section 190. In  such an event, the accused 
may be prosecuted again for the same offence in fresh proceedings.

In Case No. 21419 the Magistrate purported, at the close of the evidence for 
the prosecution, to acquit the accused on the ground that the accused, who had 
appeared before the Court otherwise than on summons or warrant when he 
made his first appearance, had been charged without any evidence being led as 
required by section 187 (1) of the Criminal Procedure Code. No appeal was 
preferred against this purported acquittal. Subsequently the accused was 
prosecuted again in the present case for the very same offence.

Held (Ba sn a y a k e , C.J., dissenting), that the accused was not entitled to 
raise the plea of autrefois acquit under section 330 of the Criminal Procedure 
Code.

Fernando v. Excise Inspector of Wennaputca (1958) 00 N. L. R. 227, not 
followed.
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January 24, 1962. Basnayake, C.J.—

This is an appeal b y  the Attorney-General against the order of the 
M agistrate o f Chilaw acquitting th e accused-respondent on a plea o f pre
vious acquittal in  M. C. Chilaw case N o. 21419 raised under the authority 
of section 330 o f th e Criminal Procedure Code. The charges in  the 
instant case are as follows :—•

“ Y ou are hereby charged, th a t you did w ith in  th e jurisdiction of 
this Court a t Erunwila on 25th M ay 1957 m anufacture an excisable 
article to  wit arrack w ithout a licence from  th e  Government Agent, 
Puttalam , Chilaw D istrict, in  contravention o f  section 14(a) o f the  
E xcise Ordinance (Cap. 42) and thereby com m itted an offence punish
able under section 43(6) o f  th e E xcise Ordinance (Cap. 42).

2. A t the same tim e and place aforesaid did possess and use a still 
for the purpose o f m anufacturing an  excisable article other than toddy  
to  w it arrack w ithout a licence from  th e  Governm ent Agent, Puttalam , 
Chilaw D istrict, in  contravention o f  section 14 (e) o f  the Excise Ordin
ance (Cap. 42) and thereby com m itted an offence punishable under 
section 43 (/)  o f th e E xcise Ordinance.

3. A t the same tim e and place aforesaid did  w ithout lawful authority 
have in  your possession an  excisable article to  w it 20 drams o f arrack 
which had been unlaw fully m anufactured and thereby committed an 
offence punishable under section 44 o f  th e  E xcise Ordinance (Cap. 42). ”

The charges in  M. C. Chilaw 21419 are as follows :—

“ You are hereby charged th a t you  did w ith in  th e  jurisdiction of this 
Court at Nankadawara on  2 5 .5 .5 7  did m anufacture an excisable article 
to  w it arrack w ithout a licence from  th e  Governm ent Agent, Puttalam , 
Chilaw D istrict, in  contravention o f  section 14a o f  th e  E xcise Ordinance 
(Chapter 42) and thereby com m itted an  offence punishable under 
section 436 o f  the E xcise Ordinance (Chapter 42).

2. A t the sam e tim e and place aforesaid did  possess and use a still 
for the purpose o f m anufacturing arrack w ithout a  licence from the  
Government Agent, P u ttalam , Chilaw D istrict, in  contravention of 
section 14e o f  th e E xcise Ordinance (Cap. 42) and thereby committed  
an offence punishable under section 4 3 /  o f  th e  E xcise Ord. (Chapter 42).
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3. A t th e sam e tim e and place aforesaid did w ithout lawful autho
rity  have in his possession about 20  dram s o f  unlawfully m anufactured  
arrack and thereby committed an offence punishable under section 44  
o f  the E xcise Ordinance (Chapter 42). ”

The acquittal in  case No. 21419 was on  th e  ground that the M agistrate 
had framed a  charge against the accused w ith ou t adopting th e  procedure 
prescribed under section 187 (1) o f  th e  Criminal Procedure Code. The 
relevant portion o f  the learned M agistrate’s  order is as follows :—

" Learned counsel for the accused a t  th e  close o f  the case for th e pro
secution did not call any defence but brought to  m y notice th a t pro
ceedings were illegal in  that th e accused who appeared otherwise than  
on sum m ons or warrant has been charged w ithout any evidence being  
led as required under section 187 (1) o f  th e Criminal Procedure Code.

I  find upon a perusal o f the record th a t th e  accused did not appear 
before th is Court on summons or a  warrant. The accused has been  
charged w ithout any evidence being recorded. In  v iew  o f  a recent 
decision o f  th e Supreme Court in  S. C. 1345/M . C. Colombo N o. 19682 
th e proceedings are illegal. I  therefore acquit th e  accused. ”

T he plea o f  autrefois acquit is founded on  section  330 o f  the Criminal 
Procedure Code. The relevant portion o f  th a t section reads—

“ (1) A  person who has once been tried by a  court o f  com petent juris
diction for an offence and convicted or acquitted  o f  such offence shall 
while such conviction or acquittal rem ains in  force not be liable to  be 
tried again for the same offence nor on  the sam e facts for a n y  other  
offence for which a different charge from  th e  one made against him  
m ight have been made under section 181 or for which he m ight have  
been convicted under section 182. ”

The question th a t arises for decision is w hether th e accused was “ tried  
by a  Court o f  com petent jurisdiction for an offence and acquitted o f  such  
offence and th e acquittal remains in  force. ” To decide th at question it  
is necessary to  look at what happened a t th e  trial. The charges were read  
to  th e accused, he pleaded not gu ilty , th e  prosecution called its  w itnesses, 
th ey  were cross-examined by th e defence and re-exam ined by th e  prose
cution, and the prosecution case was closed. W hen th e accused was called  
upon for his defence his pleader stated  th a t he was n ot calling any evidence 
on the accused’s behalf and made th e  subm ission th a t the charge was 
defective, in  th at the provisions o f  section  187 (1) had n ot been com plied  
w ith , as the requirements o f  section 151 (2) o f  th e  Code had n ot been  
o bserved. The learned Magistrate upheld  th is contention.

In  m y  opinion th e  accused had been tried  b y  .a  Court o f  com petent 
jurisdiction and acquitted, and his p lea  o f  autrefois acquit has been rightly  
upheld .' In  Mohideen v. Inspector of Police, Pettah x, i t  was held th a t  nox- 
eom pliance w ith  th e requirements o f  section  151 (2) o f  the Criminal Proce
dure Code renders the proceedings vo id  and th a t such non-com pliance

-. 1 (-79.57) 59 iV. L . R . 217.
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was n ot curable under section  425. The fact th at the proceedings are 
void  does n o t render an order o f  acquittal made b y  a Court o f  com petent 
jurisdiction n o t an  order o f  acquittal, while the order remains unreversed 
by the Appellate Court. The cases on the meaning o f “ acquittal ” 
and “ discharge ” in regard to  other sections of the Code, such as sections 
191 and 336 in  m y opinion have no application to  section 330. My 
view  would apply  equally to  a  case in which an accused person is com
m itted  and punished w ithout th e requirements of section 151 (2) being  
observed. W hile th e conviction remains unreversed the accused will 
have to  undergo th e  punishm ent imposed by the Court and if  he is 
charged for th e  sam e offence while the conviction remains in  force he is 
entitled  to  plead the previous conviction in bar. I  understand the  
words “ remains in  force ” in  th is context to mean unreversed b y  an  
appellate Court.

I  am o f opinion th a t th e  appeal should be dismissed.

Gixnasekaba, J .—

The facts are set ou t fu lly  in  th e judgment of m y brother Fernando.

The question for decision is  whether the order term inating th e pro
ceedings in  Case N o. 21419 w as an order o f  acquittal or an order under 
section 191 o f  th e  Criminal Procedure Code, discharging th e accused. 
The m agistrate m ade th is  order holding that the proceedings were illegal 
“ as th e  accused appeared in  Court otherwise than on summons or warrant 
and w as charged w ith ou t any  evidence being led against him ” . H e w ent 
on to  say  “ I  therefore m ake order acquitting the accused ” . The question  
is whether, notw ithstanding th e  use o f  this language, the order was an 
order o f  discharge m erely. T he question is not whether it  w as a right 
order or a wrong order o f acquittal, but whether it was an order o f  
acquittal at all. I f  it  was an order of acquittal it  seems to m e th at it is 
imm aterial whether it  was right or wrong : it was an order that was 
w ithin th e m agistrates’ jurisdiction and had not been set aside by the  
Supreme Court and it  w ould therefore bar a fresh prosecution o f  the 
sam e offences. I f  it  w as an order o f discharge merely, the m agistrate 
was in error w hen he upheld th e plea o f autrefois acquit in  the present 
case.

As m y brother has pointed  ou t, the words in which an order has been  
expressed are not conclusive o f  th e question whether it  is an order of 
acquittal or o f  discharge, b u t i t  m ust be interpreted in  the light o f the  
context.

The order th a t is in  question w as made after the close o f  the case for the  
prosecution. I t  has been contended th at it  was too late at th a t stage for 
an order to  be m ade under section 191 o f the Code. I  do not agree. 
Section 190 provides for th e  recording o f an appropriate verdict im m e
d ia tely  after th e  m agistrate arrives at a finding o f not gu ilty  or o f  gu ilty , 
as th e  case m ay  be. In  term s of section 191 it is open to  the m agistrate
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to  discharge th e accused “ a t any previous stage o f  th e case H e  is 
therefore not prevented from m aking such an order after the close o f  the  
case for the prosecution, so long as he makes it  before he arrives 
a t a verdict.

A  verdict connotes a  charge o f  an offence. A conviction or acquitta l 
o f an accused person can have no m eaning except in  reference to  a  charge. 
The ground o f the order which term inated the proceedings in  Case 
N o. 21419 was that those proceedings (which purported to  be a  trial 
o f  a  charge) were illegal for the reason th a t there was no valid  charge. 
There can be no difference th a t is m aterial to  the present purpose between  
th e absence o f  a charge and the absence o f  a valid  charge. Therefore, 
when the m agistrate, having held in  effect th a t there was no charge upon  
which th e accused could be acquitted  or convicted, declared th at he was 
m aking an order “ acquitting ” th e accused, he m ust be taken to  have  
used this word inadvertently. Construed in the light o f  the context, 
th e order was in reality an order discharging th e accused, although it  
did in  terms purport to  be an order acquitting him.

I  agree w ith Fernando J . th at the appeal m ust be allowed.
I

T. S. F ebn a n d o , J .—

The question th at arises upon this appeal is whether an order purporting  
to  acquit an accused person a t th e close o f  th e prosecution in  a  sum m ary  
trial in  a  M agistrate’s Court on th e  ground that the charge was illegally  
fram ed am ounts in  law to  an acquitta l or only to  a discharge o f  the  
accused.

I t  is necessary to sta te  som e facts relevant to the consideration o f  this 
question :—

V. Appapillai, Inspector o f E xcise, reported to  the M agistrate’s Court 
on June 5, 1957 hi terms o f  section 148 (1) (b) o f the Criminal Procedure 
Code th at the accused G. S. P iyasena had on or about M ay 25, 1957, in 
the course o f  one and the same transaction com m itted three offences 
punishable under sections 42 ,43  and 44 respectively o f  the ExciseO rdinance 
The proceedings that commenced in th e M agistrate’s Court on  presen
ta tion  o f  this report were numbered 21419. A t the close o f  th e  evidence  
for the prosecution the pleader for the accused subm itted to the M agistrate 
th at th e proceedings had were illegal inasm uch as the accused who had  
appeared before the court otherwise than  on summons or warrant when he 
m ade his first appearance there had been charged w ithout any evidence  
being led as required by section 187 (1) o f  the Criminal Procedure Code. 
The M agistrate on February 5, 1958, holding that he was bound by the 
decision o f  the Supreme Court in  Mohideen v. Inspector of Police, Pettak *, 
stated  that the proceedings held were illegal and purported to  acquit the  
accused. X o appeal was preferred against th is purported acquittal. 
Instead, Inspector Appapillai on February 26, 1958, presented another 
report, also under section 148 (1) (6) o f  th e Code, to the same M agistrate’s

> (19-57) 59 X . L . R . 217.
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Court in  respect o f th e  alleged commission b y  the accused o f th e  very same 
offences specified in  his earlier report in  Case N o. 21419. Proceedings had  
on th e  subsequent report were numbered 25279.

Sum m ons issued on the accused, and when he appeared on  sum m ons 
he pleaded n o t gu ilty  upon being charged by th e M agistrate w ith  th e  
com m ission o f  th e  three offences alleged in  th e report. The pleader for 
the accused contended that his client had already been acquitted on these  
identical charges in  case No. 21419., and th a t th a t acquittal was a bar to  
his being prosecuted in the present case N o. 25279. This plea o f  autrefois 
acquit w as tried  as a preliminary issue and, after th e production o f  certain  
court records and after he had heard argument, th e learned M agistrate (who 
incidentally  w as th e same Magistrate who had made th e  order in  case 
N o. 21419) on  April 27, 1959 upheld the plea. The appeal now before us 
is  one preferred b y  the Attorney-General who has a right under section  
338 (2) o f  th e  Code to  prefer an appeal to  th is Court against any judgm ent 
or final order pronounced by a M agistrate’s Court.

The Attorney-General contended (1) th at i f  the charge in case N o. 21419  
was bad in  th a t  i t  was illegally framed, then  there could have been no  
valid  tr ia l a t  all, and th at neither a conviction nor an acquittal could have  
followed on such  a charge; and (2) th at to  m aintain successfully a p lea o f  
autrefois acquit there m ust have been a previous acquittal on the m erits.

In  considering th e first o f these contentions, it  is necessary to  advert to  
th e decision o f  th is Court in Mohideen v. Inspector of Police, Pettah (supra). 
T hat w as a decision on an appeal referred to  a  bench o f three judges in  
term s o f  section  48 o f the Courts Ordinance, and, although th e headnote 
o f  th e  report o f  th a t case appearing in the N ew  Law Reports summarises 
th e decision as being that a charge framed in the circumstances th at  
existed  in th a t case was an irregularity that cannot be cured b y  applying  
the provisions o f  section 425 of the Code, it  would be more accurate to  
state  th a t th e  m ain judgment o f the m ajority which was delivered by  
D e S ilva  J . held  th at the charge was illegal. In  the judgm ent o f  th e  
Chief Ju stice  too  the procedure followed was characterised as being more 
than  a m ere irregularity and, as he expressed th e opinion th a t th e  case o f  
Vargheese v. Perera1 (where it was held th a t th e absence o f a valid charge 
was n o t m erely a curable irregularity but an illegality) was rightly decided  
it would be proper to  assume that he too held th a t th e charge was illegal. 
I  find th a t P u lle  J . who was the dissenting judge in Mohideen’s case 
states th a t he agrees w ith the other tw o Judges th a t, i f  the Code ordains a  
procedural step  to  be taken preliminary to  th e fram ing o f a charge, the  
failure to  take th a t step would vitia te the charge. Mr. W ikram anayake 
subm itted th a t th e  charge in case N o. 21419 was defective on ly, and 'not 
illegal. I  am  unable to  agree. The view  o f th e m ajority of th e bench in  
Mohideen’s case w as th at the charge was illegal, and for th a t reason alone 
th e  proceedings had to be quashed and the case rem itted for trial upon  
a  legally  fram ed charge.

1 (1942) 43 N. L. B. 564.
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The correctness o f  th e  decision in  M ohideen  «. In spector o f P olice, P ettah  
{supra) w as n o t raised before us, and I  m ay  sa y  th a t in  any even t i t  is 
not com petent for us sitting as a  bench o f  three judges to  review a  decision  
also o f  a  bench o f  three judges. W e m ust therefore on  th is appeal pro
ceed on  th e  basis th a t the decision in M ohideen’s  case is  binding on  us. 
I t  is right, h ow ever, to  take note here o f  th e  fa c t th a t th e  court 
th at decided M ohideen’s  appeal ordered th e  accused to  be tried on a  valid ly  
framed charge. If, as Mr. W ikramanayake contended before us, th e  
only  order a  M agistrate can make after th e  case for th e  prosecution has 
ended is  one o f  acquittal, whether the charge has been legally  fram ed or 
not, then  an exam ination o f  the facts o f  M ohideen'a case w ill show th a t it  
would not have been com petent even for th e  Suprem e Court, section 347 
o f  the Criminal Procedure Code notw ithstanding, to  have directed a  
retrial.

The learned M agistrate in  upholding th e plea o f  autrefois acquit felt 
hlmaalf bound, as indeed he was in  law, by th e  decision o f  th is Court in 
Fernando v. E xcise Inspector o f W ennappuw a1, a  case where the circum
stances were ex a ctly  th e  same as those in  th e appeal now before us. 
W eerasooriya J . there upheld a  plea o f  au trefois acquit. I f  th is last- 
m entioned appeal has been correctly decided, th is appeal m ust be dis
missed. The contentions pressed before us b y  th e  learned Attorney- 
General were substantially the sam e as were considered by  
W eerasooriya J . W ith great respect to  th e la tter , I  am , however, o f  
opinion for reasons which I  shall endeavour to  se t  ou t below th a t the  
first contention o f  the Attorney-General is sound and m ust be upheld.
I f  a  conviction on  a  particular charge cannot be sustained because th at  
charge has been illegally  framed, I  am frankly unable to  understand how  
an acquittal on  a  charge framed in sim ilar circum stances can be upheld.
I f  the one is  unsupportable, the other m ust be eq u ally  unsupportable.

I  m ust also refer to the circumstance th a t th e M agistrate in  m aking his 
order in  case N o. 21419 purported to  acquit th e  accused. I t  has been 
held by this Court in  m any cases spread over a long num ber o f  years that 
the phraseology used b y  a judge is not conclusive o f  the question o f  the  
nature o f  th e  order he intended to  make. In  a ll cases it  is a  question o f  
interpreting th e nature o f  the order m ade after an  exam ination o f  the  
relevant proceedings. To take any other view  could involve, am ong other  
surprising results, depriving an accused person o f  th e  benefit o f  an order 
o f a M agistrate acquitting him m erely because th e  M agistrate has des
cribed th a t order as a  discharge. I t  is therefore com petent for us to  
exam ine the nature o f  th e order o f  February 5 ,1 9 5 8  and to  decide whether 
it  is an order o f  discharge or one o f acquittal.

A  view  has som etim es been expressed, and th is  v iew  has been sub
m itted to  us b y  Mr. W ikramanayake as being a  correct view , th a t a fter  
the prosecution evidence has been taken a  verdict o f  g u ilty  or not guilty  
has to  be entered b y  th e Magistrate who tried  th e  case sum m arily, and 
that after th a t stage i t  is not com petent for him to  m ake an order o f

1 (1938) 60 N. L. R. 22*.
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discharge. This view  has been based on th e wording o f  section  191 o f  the  
Code w hich perm its a  “ discharging (of) th e accused a t  any  previous 
stage o f th e  case ” , and th e  expression “ previous stage ” has been taken  as 
m eaning, in  th e context, previous to  th e close o f  th e  prosecution case. 
One can however, for exam ple, think o f cases where som e inadm issible 
evidence is  elicited in  th e course o f th e taking o f  evidence for th e  defence. 
A s th e  Attorney-General argued, could it  be said th a t in  th ose circum
stances th e  accused has to  be acquitted because i t  is too  la te  to  m ake an  
order discharging him ? I  am inclined to  take th e  v iew  th a t “ a t  any pre
vious stage o f  th e case ” contemplates a stage previous to  th e  entering o f  
th e  verdict o f guilty or not guilty  and not m erely a  stage previous to  the  
closing o f  the case for the prosecution.

To return to  th e  first contention o f  the Attorney-General specified  
already, the Code has made provision for a trial taking place upon a charge 
fram ed in  accordance w ith  th e  procedure laid down, th a t is  to  say, upon a 
charge framed in  accordance therewith, and n ot illegally  framed. In  
Abeysekera v. Goonewardene1 Abrahams G. J . in  quashing proceedings 
th a t had ended in  a  conviction o f  the accused persons, observed “ There 
is th en  the absence o f a charge and there is am ple authority th a t the  
absence o f  a charge vitiates the proceedings ” . The charge in  th a t case 
was held not to  have been framed as required b y  th e provisions o f  section  
187 (1) o f  the Code, and in th at sense it  was concluded th a t there was no  
va lid  charge. The trial was declared to  be illegal ab initio. 
W eerasooriya J . in  Fernando v. Excise Inspector of Wennappuwa (supra) 
took  th e  view  th at the observations o f Abrahams C. J . in  th a t case did not 
im ply th a t a trial taking place on a defectively framed charge, or w ithout 
an y  charge at all, is a proceeding entirely outside th e  scope o f  th e M agis
trate’s  jurisdiction. W ith great respect, I  am unable to  agree. A s I  
understand it, th e  charge is th e very foundation o f a crim inal case, and our 
Courts have consistently taken the view  th at where th e  charge is defective  
in  th e  sense that it  is illegal, and a fortiori where no charge has been framed  
a t all, a conviction cannot be maintained. I  am quite unable to  see how a 
distinction can be made when the question to  be considered is whether an 
order can be m aintained as an acquittal where it  flows from  an illegal 
charge or w ithout any charge at all. The question cannot, in m y  opinion, 
be approached one w ay when the valid ity o f  a  conviction is under 
consideration and in a different w ay when the va lid ity  o f  an  acquittal 
is being examined.

More to  the point than Abeysekera v. Goonewardene (supra) is  th e earlier 
case o f  Rosemcdecocq v. Kaluwa 2 which is also a decision o f  Abraham s C. J . 
where th e  learned Chief Justice, in  setting aside a  conviction because a 
charge was illegal on account o f  misjoinder o f  accused and charges, 
observed :—

“ I  can no doubt order a new trial. On th e  other hand, i f  I  do not
m ake any order for a  new trial, can I  prevent th e  prosecution o f the
appellant on the same facts ? I f  I  have the power to  m ake an  order o f  

1 (1938) 39 N. L. R. 525. * (1936) 38 N. L. R. 373.
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acquittal, th a t would prevent th e  appellant being p a t  upon his trial 
again. Counsel for the appellant argues th a t I  can m ake an order o f  
acquittal. H e cites to  me the case o f  Mendis v. Kaithan Appuham y1 
where Drieberg J ., following M acDonell C. J . in  Marambe v. Kiriappu  *, 
allow ed an  appeal and acquitted th e  appellant on  th e  ground th a t to  
send th e case back for retrial in  such circum stances as those which  
existed in  th e  case in  question would encourage slackness and in exacti
tude on  th e  part o f prosecutors. I  have not exam ined either o f  those  
cases very closely, because if the learned judges who tried those cases 
are to  be taken to  have implied th a t an A ppellate Court would acquit in  
a case where a trial was void I  should respecfcfully-differ from them  as, in  
m y opinion, any illegal trial is no trial a t all, and, therefore, an acquittal 
either by th e trial Court or an A ppellate Court w ould be ineffective ” .

This case does not appear to  have been brought to  the notice o f  
W eerasooriya J .

I  m ight also refer to  certain observations m ade by Gratiaen J. in Wani- 
gasekera v. S im on 3 which have som e relevance to  th e  contention th at I  am  
now  exam ining. Said that learned judge :— “ As a t  present advised, I 
take th e view  th a t under our Code, as in  England, a  plea o f  autrefois 
acquit presupposes th at the indictm ent or accusation in the earlier pro
ceedings was sufficient in  law to  sustain a  conviction for the offence charged  
on th e second trial. Similarly, an order “ discontinuing ” th e proceedings 
against an accused person on the ground th a t th e charge is defective operates 
only  as a “ discharge ” under section 191. In  such an  event, th e purport 
o f  th e M agistrate's decision is that there is no charge upon which a verdict 
(either o f  conviction or acquittal) under section 190 can properly be based ” .

I  am  in respectful agreement with th e observations o f  both these learned  
judges and, rightly appreciated, th ey  provide th e correct manner in w hich  
the question I  am now  considering is to  be approached. I  m ight here 
also draw attention  to  the definition o f  the expression “ discharge ” con
tained in  the interpretation section (section 2) o f  the Criminal Procedure 
Code. “ Discharge ”, w ith its  gram m atical variations and cognate e x 
pressions, m eans the discontinuance o f  crim inal proceedings against an  
accused, but does not include an acquitta l. This interpretation was 
stressed by W ood Renton C.J. in  th e D ivisional Bench decision in  
Senaratne v. Lenohamy4 where a m ajority o f  th e Court held th a t the  
discharge o f  an accused w ithout trial under section 191 o f the Code is no 
bar to  th e institution  o f  fresh proceedings against the accused.

Then again, in  the case o f  Perera v. Johoran 5, where after th e Appeal 
Court had quashed a conviction o f  an accused person on th e  ground  
th a t he had been charged under a R egulation which had been repealed, 
th e accused was charged subsequently under th e  proper R egulation in 
respect o f  th e  sam e act, th e Supreme Court held th a t th e plea o f  autrefois

* (1935) 37 N. L. R. 285. * (1956) 57 N. L. R. 377 at 381.
* (1932) 2 C. L. TT. 122. * (1917) 20 N. L. R. 14.

5 (1946) 47 N. L. R. 568.
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acquit was n ot available to  th e accused. D ias J . stated th at in 
the earlier trial th e  accused w as never in  peril o f  conviction because, as 
was judicially declared b y  Canekeratne J ., i t  w as a nullity. Therefore the  
accused did n ot stand in jeopardy o f  conviction in  th at case H e cited, 
apparently w ith  approval, th e observation o f  Abrahams C.J. in Rosemale- 
cocq v. Kaluwa (supra) th a t an  illegal tria l is  n o  trial a t all, and, there
fore an acquittal either b y  th e  trial Court or an Appellate Court would be 
ineffective.

In  Gunaratne v. Hendrick Appuhamy1, where an accused person who 
had been acquitted on  th e  ground th a t th e  charge against him w as laid  
under a  repealed Ordinance was subsequently charged, upon th e same 
facts, w ith  th e com m ission o f  an offence under th e proper enactment, 
Nagalingam  J ., in  spite o f  th e  decision in  Perera v. Johoran (supra), up
held a plea o f  autrefois acquit although he observed that Perera v. Johoran 
was, having regard to  its  particular facts, correctly decided. H e sought to  
distinguish th a t case as being inapplicable to  th e case he had to  decide 
because the Supreme Court in  Perera v. Johoran (supra) had quashed the  
conviction at th e first trial and th e authorities were left, i f  so advised, to  
take any action against th e  accused. In  regard to  the distinction so 
sought to  be m ade, it  seem s to  m e th a t any  observations o f the Appellate 
Court regarding w hat proceedings were available to  the prosecution after 
th e conviction a t th e first trial had been quashed cannot affect the inter
pretation o f  th e nature o f  th e  order in  th a t first trial. That order was 
one o f  discharge and not o f  acquittal.

Section 330 o f  our Criminal Procedure Code seeks to  embody the  
English law  doctrine o f  autrefois convict and autrefois acquit. In  spite o f 
observations to  be found in  som e o f th e  decisions o f  our Courts that the  
doctrine so em bodied in section 330 is  n ot precisely the same as that 
obtaining in England, I  m ust confess th a t I  do not appreciate th at any 
real distinction exists. I  am in agreem ent w ith  th e view expressed by 
Dias J. in  Perera v. Johoran (supra) th a t th e  English law principle is also 
the law o f Ceylon. H e there expressly rejected an argument that because 
the M agistrate in  th e earlier case m ight b y  amending the charge have 
convicted the appellant and because th e  judge in appeal might have 
done the sam e thing, therefore th e doctrine o f  autrefois acquit applies as 
a bar to  the subsequent charge. N agalingam  J . in  Guneratne v. Hendrick 
Appuhamy (supra), although he approved o f  one part o f the decision 
in Perera v. Johoran (supra), does n ot say  whether he approves or d is
approves o f  th e rejection by D ias J . o f  th e  argum ent referred to  above. 
H is reference to  th e E nglish  decision in  Hoisted v. Clark 2 appears to  indi
cate th a t he w ould n ot have approved o f  th e rejection o f  that argument. 
B u t the observations o f  Lawrence J . in  th e  English case will show th a t  
the decision there rested on th e  view  tak en  th a t a t the earlier trial, having 
regard to  the evidence given for th e prosecution, it  was useless to  have 
amended th e sum m ons as no offence appeared to  have been committed.

1 (1950) 52 N. L. R. 43. • (19 U) 1 A. E. R. 270.
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Nagalingam  J . held  th a t in  both  cases th e  accused was charged with 
the commission o f  th e  sam e offence. A n offence is defined b y  our Code 
(section 2) as m eaning a n y  a ct or om ission m ade punishable b y  any law  
for the tim e being in force in  Ceylon. I f  th is definition is kept in  mind, 
i t  seems to  m e th a t, where a  person is first charged w ith  th e commission 
o f  an act or an  om ission constitu ting  an  offence under a repealed law, 
and is charged a t  a  second tr ia l in  respect o f  th e  commission o f  th e same 
act or om ission constitu ting  an  offence under th e existing law, he is not 
charged w ith  th e  com m ission o f  th e  sam e offence.

Mr. W ikram anayake referred us to  th e case o f  Solicitor-General v. 
Aradiel1 where m y  Lord, th e  Chief Justice (when he was a  Puisne Justice) 
took the v iew  th at, w here a t  th e  close o f  th e case for th e  prosecution the  
accused called no defence b u t took  objection to  th e  va lid ity  o f the  
summons and th e  M agistrate “ discharged ” th e  accused, the order 
am ounted in rea lity  to  an acquitta l. This v iew  appears to  have been 
taken because th e  M agistrate m ade th e order after th e prosecution was 
closed, a stage after which, according to  th e  learned judge, it  was not 
open to the M agistrate to  m ake an  order m erely o f discharge. I  have 
already indicated earlier in  th is judgm ent m y  opinion th a t at whatever 
stage the discovery is m ade, i f  a  charge is  found to  be illegal, neither 
a  conviction nor an acquitta l can result in  th a t proceeding unless the  
charge is subsequently  rendered legal, and do not therefore find it 
necessary to  add to  th e  reasons which induce m e to uphold the first o f the  
Attorney-General’s contentions.

There is, how ever, one other case to  which I  m ust refer, and th a t is 
Attorney-General v. Silva  2, where H . N . G. Fernando J ., taking th e view  
th at there is n o  express provision in  th e Code empowering an  order o f dis
charge to be m ade a t  a  stage subsequent to  th e  closure o f th e case for the  
prosecution, upheld a  p lea  o f  autrefois acquit based on  an order o f “ dis
charge ” m ade b y  a  M agistrate w ho discovered a t th e end o f the  
prosecution case and after th e  accused had sta ted  th a t he was offering no  
evidence th a t no charge had been fram ed a t a ll in  spite o f  an entry in  the  
record th at th e  accused w as charged “ from  an  am ended charge sheet ” . 
I t  m ust however be m entioned  th a t th e  learned judge treated the case as 
one involving a charge o f  a  com paratively m inor nature which had been 
pending against th e  accused for nearly tw o years and expressly stated th at  
the question w hether an  order o f  discharge and n ot o f  acquittal could 
properly be m ade in  circum stances such as those in  th e  case before him 
m erited consideration b y  a  fu ller Bench.

In  regard to  th e  second o f  th e  Attorney-G eneral's contentions, th a t to  
p u t forward su ccessfu lly  a  p lea  o f  autrefois acquit there should have been 
an acquittal on  th e  m erits, as i t  has been term ed, in  view  o f th e  opinion I  
have formed on  th e  first con ten tion  th a t  th e  proceedings had subsequent 
to  th e illega lly  fram ed charge are bad in  law  and th a t therefore th e  order 
made by th e  M agistrate on  February 5 ,1 9 5 8  am ounts to  no more than an  
inconclusive order o f  discharge and th a t  th e  appeal m ust be allowed on

1 (194S) 50 N. L . B. 233. (1959) 61 N . L. R. 454.
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th a t ground, I  do n ot feel called upon to  consider a t any length th is second 
contention. A s th e  m atter has, however, been argued before us, i t  m ay  
be useful i f  I  set down very shortly what appears to  m e to  be a tenable  
position under our law  o f criminal procedure.

In  Fernando v. Rajasooriya, Inspector of Police1, Soertsz J . did observe 
th a t a decision upon th e merits is essential for a valid  plea o f  autrefois 
acquit. Gratiaen J . in  Wanigasekera v. Simon (supra) also remarked th a t  
th e  true te s t  is whether (at whatever stage the decision was made) th e  
M agistrate actually  intended to  record a verdict o f  acquittal on th e merits. 
And quite recently, Sansoni J. in The Attorney-General v. K iri Banda 2 
him self favoured th e  view that an acquittal to  operate as one made under 
section 190 o f  our Criminal Procedure Code m ust be one m ade on th e  
m erits and on  no other ground. I  am aware th a t certain other judgm ents 
o f  th is Court have taken the view that an acquittal under our Criminal 
Procedure Code does not necessarily mean an acquittal on th e merits. 
This v iew  appears to  have been influenced largely by th e consideration th a t  
sections 194 and 195 o f th e Code contemplate orders which are term ed  
acquittals and w hich certainly are not made after th e m erits o f  th e case 
have been adjudicated upon by the Court. B u t an exam ination o f  those  
tw o sections w ill demonstrate that the orders there term ed acquittals 
follow  upon (1) th e  absence o f the complainant a t th e hearing o f th e case 
(section 194) and (2) the withdrawal o f the charge by the com plainant 
(section 195). In  both circumstances the legislature can be said to  have  
contem plated a situation equivalent to  an absence o f  m erits in th e  
com plaint. The on ly  other case where an acquittal otherwise than on th e  
m erits m ay  be said to  be sanctioned by th e Code is to  be discovered in  
section 290 relating to  the compounding o f offences. Sub-section (5) o f  
th a t section declares that the compounding o f  an offence thereunder shall 
have th e  effect o f  an acquittal. The compounding o f  an offence cannot 
ordinarily be looked upon as an acquittal, but the law  deem s it  an acquittal 
in  th e sense th a t it  carries with it the consequences attaching at law  to  an  
acquittal. I t  is in  the nature of an exception to  the principle th a t an 
acquittal m ust involve a decision on the merits. The case o f com 
pounding apart, th e  instances of acquittals under sections 194 arid 195 
and even th e  cases in  which orders, although described indiscrim inately 
som etim es as a discharge and at other tim es as an acquittal, have been 
held to  operate as acquittals where the prosecution found itse lf  unable 
to  proceed w ith  a  case on account of its inability to  secure the attendance  
o f  necessary witnesses in  spite o f reasonable opportunity afforded by  
th e  court to  do so can not unfairly be described as exam ples o f  cases 
where a t th e  tim e th e proceedings end or are taken to  have ended th e  
prosecution has been unable to  establish to  th e satisfaction o f  th e court 
th a t there are m erits in  its  case. I  do not, however, consider it  necessary  
to  elaborate on th is idea as th e opinion I  have reached on  th e  question o f  
th e  lega lity  o f  th e  proceedings in case No. 21419 is a sufficient answer to  
th e  question w e are here called upon to  decide.

* (1944) 47 N . h. R. 399. (1959) 61 N. L. R. 227 at 229.
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As th e charge in  case N o . 21419 w as, in  m y opinion, illega lly  fram ed, 
th e order m ade by th e  M agistrate on February 5, 1958 operates m erely  
as a  discharge and n o t as an  acq u itta l. I  w ould allow  th e appeal and 
rem it case N o. 25279 to  th e  M agistrate’s Court for tria l according to  law . 
A s nearly five years h ave elapsed  since th e  d a te  o f th e  com m ission o f th e  
offences alleged, and as th e  question  o f law  h as now  been decided, th e  
prosecution should consider w hether it  is necessary to  go on w ith  th is 
proceeding.

Appeal allowed.


