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Present: W o o d R e n t o n A . C . J . 

M A R I C A R v. I S M A I L . 

205—C. B. Colombo, 32,825. 

Action for rent in Court of Requests—No appeal lies without leave— 
Ordinance No. 12 of 1895 ,s.l3. 

A n action for rent only (and not an action for declaration of t it le 
or ejectment and rent) i s not an action where an interest in land 
is in dispute ; no appeal l ies in such an action, without leave. 

Meedin v. Meedin1 queried. 

r | i H E fac t s appear from t h e judgment . 

Drieberg, for t h e appel lant . 

A. St. V. Jayewardene. (wi th h i m , Canekeratne), for t h e respondent . 

J u l y 11 , 1913 . WOOD RENTON A . C . J . — 

T w o po ints require t o b e considered in t h e present c a s e : a preli
minary object ion on the part of t h e respondent ' s counse l t o t h e 
appeal be ing heard at all, and t h e appeal itself o n the meri ts . The 
ground of t h e prel iminary object ion is shortly th i s . T h e appel lant 
treated t h e present case as o n e in wh ich leave to appeal wa s required. 
H e appl ied for l eave t o appeal and obta ined it . T h e respondent ' s 
c o u n s e l contends t h a t , as t h e act ion w a s in subs tance one relating t o 
a n interest in land , n o l eave t o appeal w a s necessary , and if there 
•was n o neces s i ty t o apply for l eave t o appeal , a n appeal as of right 
w o u l d b e o u t of t i m e . Sec t ion 13 (1) of t h e Courts of R e q u e s t s 
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Ordinance, 1895 ( N o . 12 of 1895) , provides t h a t t h e r e sha l l b e n o 
-appeal from a n y final j u d g m e n t pronounced b y t h e C o m m i s s i o n e r of 
B e q u e s t s of a n y Court of B e q u e s t s in a n y ac t ion for debt , d a m a g e , 
pr d e m a n d , u n l e s s u p o n a m a t t e r of l a w or w i t h t h e l e a v e of 
t h e Commiss ioner . Sub- sec t ion (2) provides t h a t w h e r e l e a v e i s 
refused b y t h e Commiss ioner , i t m a y b e granted b y t h e S u p r e m e 
Court. I f t h e present ac t ion i s t o be v i e w e d a s a n ac t ion for d e b t , 
l e a v e t o appeal w a s neces sary . T h e plaintiff 's c l a i m itself i s o n e for 
rent a lone . I t i s n o t coupled w i t h a n y prayer for a dec larat ion of 
t i t le , or for t h e e j e c t m e n t of t h e d e f e n d a n t f r o m t h e p r e m i s e s 
l eased . Meedin v. Meedin 1 i s rel ied u p o n b y t h e r e s p o n d e n t ' s 
counse l , 'as showing t h a t s u c h a n act ion as t h e present i s o n e w here i n 
a n interes t in land is i n d i spute . T h e fac t s in t h a t c a s e are d i s t in 
guishable , i n a s m u c h as t h e plaintiff c l a i m e d n o t o n l y rent b u t 
e j e c t m e n t , and w a s therefore direct ly s eek ing t o enforce h i s i n t e r e s t 
in t h e premise s d e m i s e d t o t h e d e f e n d a n t . T h e case w a s dec ided 
under sec t ion 8 of t h e Courts of B e q u e s t s Ordinance , w h i c h is n o w 
embodied in sec t ion 8 2 3 of t h e Civil Procedure Code . T h e C o m 
miss ioner of B e q u e s t s i n Meedin v. Meedin 1 h a d regarded t h e c a s e 
as o n e in w h i c h h e w a s ent i t l ed to proceed ex parte; and t h e p o i n t 
before t h e S u p r e m e Court w a s as t o w h e t h e r t h a t v i e w of t h e f a c t s 
could b e justif ied, or w h e t h e r t h e act ion c a m e under t h e proviso t o 
sub-sec t ion (2) of s e c t i o n 823 , t h a t in all c a s e s i n w h i c h t h e t i t l e t o , 
interes t in , or r ight t o t h e pos se s s ion of land shal l b e i n d i spute t h e 
plaintiff, e v e n where h i s o p p o n e n t is absent o n t h e d a y of trial , sha l l 
b e required t o adduce affirmative e v i d e n c e in support of h i s c l a i m . 
I t is c lear t h a t i n Meedin v. Meedin 1 t h e right t o a n in teres t in a n d 
to t h e possess ion of l a n d w a s d irect ly in d i s p u t e . B u t Sir J o h n 
Middle ton , w h o dec ided t h e case , w e n t a s t e p further, a n d u s e d 
language w h i c h is capable of bear ing t h e in terpre ta t ion t h a t a m e r e 
c l a i m for rent , apart a l together from a c l a i m for dec larat ion of t i t l e 
or e j e c t m e n t , should b e regarded as an act ion i n w h i c h a n i n t e r e s t 
in l a n d is invo lved . " I c a n n o t , " h e said, " res is t t h e conclusion; 
t h a t rent of a h o u s e is a n in teres t in land , w h e t h e r it b e for a m o n t h 
or for a year . I t is der ived from t h e v a l u e of t h e l a n d as a u g m e n t e d 
b y the bui lding of a h o u s e on i t . " T h a t l a n g u a g e w a s m e r e l y obiter 
dictum, and I v e n t u r e t o doubt w h e t h e r i t i s a correct s t a t e m e n t 
of t h e l aw . There is direct I n d i a n author i ty u p o n t h e point . T h e 
respondent ' s counse l referred m e t o t h e dec i s ion of Mr. J u s t i c e 
S t e p h e n in Ibrahim Ismail Timol v. Provas Chander Mitter 3 a s a n 
authori ty for t h e proposi t ion t h a t a su i t b y a lessor for rent i s a s u i t 
for land. W h e n t h e case is looked in to , i t does n o t , h o w e v e r , 
furnish author i ty for t h a t proposi t ion i n a n y s e n s e w h i c h cou ld 
m a k e i t appl icable t o t h e present case . T h e f a c t s on w h i c h t h e 
Court ac ted are s t a t e d in t h e a r g u m e n t of t h e A d v o c a t e - G e n e r a l , 
w h i c h p laces t h e ratio decidendi b e y o n d all doubt . " I a d m i t , " h e 
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Said, " tUut u suit for rent is not a suit for laud, but this is not a suit 
of that character. T h e prayer iu the plaint shows that the plaintiff 
is seeking to .obta in such tit le as he can have t o the land. The suit 
i s not merely for u declaration, but is a, suit to obtain control and 
possess ion of the house itself. The plaintiff under his plaint c la ims 
that , i n a s m u c h as the defendant took over possess ion of tho house , 
be is a trustee for the plaintiff, and that he has t o receive the rents 
and profits for the plaintiff. H e does not c la im the surplus runts 
and profits, but c la ims t o be ent i t led to the rents and prof i ts ." I n 
the case w i t h wh ich I a m dealing, the lessee of certain premises 
outs ide t h e jurisdiction of the Court having vacated the premises 
o n account of being sentenced to a term of imprisonment , on his 
re lease brought a. suit against the lessor, w h o had in the m e a n t i m e 
t a k e n over possess ion, c la iming the rents and profits arising therefrom 
pending the terminat ion of the lease , and further c la iming that, t h e 
lessor during his absence b e c a m e a trustee for h i m . I t is obvious . 
t h a t th i s w a s s o m e t h i n g quite different from a mere suit for vent; 
t h a t t h e lessor w a s seeking to obtain possess ion of t h e premises by 
c la iming the rents and profits from the lessor; and that he was , 
therefore, seeking to do someth ing wh ich directly affected the 
property itself. I t was on that ground that the decision of Mr. 
J u s t i c e S t e p h e n proceeded. B u t there i s , as I h a v e said, a direct 
authori ty on t h e other s ide. I n the case of Rangu hall hohea v. 
Wilson,1 it w a s he ld by Mr. J u s t i c e O'Kinealy t h a t a suit by a land
lord against a t enant for rent at a rate agreed upon for one period, 
a n d fpr rent on t h e basis of u s e and occupat ion for a subsequent-
period, w a s not a sui t for land. T h e recent decis ion of m y brother 
Pereira in Punchirala v. Appuhamy 2 corroborates, s o far as it goes , 
t h e v i ew of sec t ion 13 (1) of t h e Courts of R e q u e s t s Ordinance, 
1895, wh ich I a m n o w adopting. T h e respondent ' s counse l has 
referred m e to the decis ion of Mr. J u s t i c e E n n i s in 2 9 — C . R. Negombo , 
1 9 , 6 6 8 . ' B u t in that case t h e plaintiff prayed for t h e cancel lat ion 
of the l ease itself, and therefore put forward a c la im, part of which 
a t l east directly affected the property. Apart altogether from 
authori ty , I cannot think t h a t i t could have been the intent ion of 
t h e Leg i s la ture t h a t mere c la ims for rent, dissociated from any 
ques t ions as t o t h e t i t l e t o or t h e posess ion of immovable property, 
should be subject t o a right of appeal from a Court of R e q u e s t s t o 
t h e S u p r e m e Court w i thout l eave . T h e preliminary objection fails. 
I t remains on ly t o deal w i t h t h e meri ts , and as t o these I have 
very l i t t le to say . T h e case w a s put in a nutshel l b y t h e respondent ' s 
counse l . B y t h e a s s i g n m e n t of t h e l ease , to wh ich the lessors were 
part ies , t h e defendant can n o longer c la im rights under the instru
m e n t P 2 . I n d o c u m e n t P 6 t h e de fendant acknowledged the 
plaintiff n o t only BB h i s landlord, but as t h e owner of the property, 
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a n d h a s undertaken to pay rent t o h i m . I n order t o obv ia te t h e effect IMS* 
of this acknowledgment , t h e appel lant relies on t h e a l leged e x e c u t i o n WOOD 
of the d o c u m e n t D 3 , wh ich w a s au authori ty t o h i m by Abdul H a m i d , ^ C * ? " 
one of the part ies t o his original l ease , t o pay t h e rent t o t h e plaintiff. ^ 1 . ' 
T h e plaintiff w a s no party to D 3 . There is n o reference t o it in t h e Maricar 
d o c u m e n t P 6. T h e o n l y c i rcumstances t h a t c a n fairly be rel ied 
u p o n in support of i t s au thent i c i ty are t h e fac t s that Abdul H a m i d 
w a s one of t h e original lessors , and t h a t there is n o t h i n g in t h e record 
t o s h o w that b e t w e e n t h e d a t e of t h e l e a s e a n d t h e d a t e of t h e 
execut ion of D 3 h e h a d c e a s e d to be a part o w n e r of t h e property 
itself. T h e s e po ints deserve considerat ion, and I h a v e considered 
t h e m . On t h e other hand, t h e y c a n n o t o u t w e i g h t h e s trong 
finding b y t h e Commiss ioner of R e q u e s t s t h a t t h e e v i d e n c e of 
Abdul H a m i d as t o t h e c i r c u m s t a n c e s under w h i c h t h e d o c u m e n t 
D 3 w a s e x e c u t e d is fa lse , and t h a t t h e d o c u m e n t itself is a m e r e 
fabrication for t h e purposes of th i s case . On t h e grounds t h a t I 
h a v e s ta ted t h e appeal m u s t be d i smis sed w i t h cos t s . 

Appeal dismissed. 


