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S . M . AI. S I R I W A R D E N A , A pp ellan t;, and H . A IU D I Y A N S E L A G E  
A P P U H A M Y  el al., R e s p o n d e n ts

S. C. 262/67 (F)— D . C. Kandy, 7264/L

Landlord and tenant— Monthly tenancy— Practice of paying rent in advance for one 
year at a time— Whether landlord can terminate the tenancy on a month’* notice—  
Informal “  lease "  in writing—Position of  “  lessee "  as against a p'.rson who 
subsequently obtains a notarial lease from owner.
"Where, i n  n  e n s o  o f  m o n t h l y  t e n a n c y ,  t h o  p r n c t i c o  h a s  b e e n  t h a t  r e n t -  s h o u l d  

b e  p a i d  i n  a d v a n c e  f o r  o n e  y e a r  a t -  a  t i m e ,  s u c h  p r a c t i c e  d  j e s  n o t  c o n v e r t  t h o  
t e n a n c y  i n t o  a  y e a r l y  t e n a n c y  o r  d i s e n t i t l e  t h e  l a n d l o r d  f t o m  t e r m i n a t i n g  t h o  
t e n a n c y  o n  a  m o n t h ' s  n o t i c e ;  t h o  c o n s c q u o . n c o  c f  s u c h  a  t e r m i n a t i o n  w o u l d  
b e  t h a t  t i r e  l a n d l o r d  w i l l  b e c o m e  l i a b l e  t o  r e f u n d  t h o  e x c e s s  r e n t  w h i c h  h o  h a d  
t a k e n  i n  a d v a n c e .

Quaere, w h e t h e r  a  p e r s o n  i n  p o s s e s s i o n  o f  a  l a n d  u n d e r  a  n o i l - n o t a r i a l  w r i t i n g  
p u r p o r t i n g  t o  b o  a  l e a s e  o f  t h o  l a m !  f o r  a  p e t i o d  e x c e e d i n g  o n e  m o n t h  i s  a  
t r e s p a s s e r  o r  a  m o n t h l y  t e n a n t  a s  a g a i n s t  a  p e r s o n  w i i o  s u b s e q u e n t l y  o b t a i n s  
a  v a l i d  n o t a r i a l  l e a s e  f r o m  t h e  o w n e r  o f  t h o  l a n d .

A p p e a l  fr o m  a  ju d g m e n t  o f  th e  D is t r ic t  C ou rt, K a n d y .

P . Somatilcdam, fo r  th e  d e fe n d a n t-a p p e lla n t .

C. B- Gunaralne, fo r  th e  p la in tiffs -re sp o n d e n ts .

Cur. adv. vull.

N o v e m b e r  9, 1970. H . N . G . Fermaxdo, C .J .—

T h is  a p p e a l w as h eard  b y  a  B e n c h  o f  th r e e  J u d g e s  fo r  tw o  rea son s  : 
firstly, th e  tw o  J u d g e s  b e fo re  w h o m  th e  a p p ea l w as first a rg u e d  w ere  
u n a b le  to  ag ree  u p on  (h e  d ec is ion  o f  th e  a p p e a l ; and  secondly th e y  w ere 
d o u b t fu l  o f  th e  co rrectn ess  o f  th e  d e c is io n  in  Ilinniappuhamy v. Ktanara- 
singhe L

I n  th e  case  ju s t  m e n tio n e d , it  w a s  h e ld  th a t  a p erson  in p osse ss io n  o f  
a  la n d  u n d er  a n on -n o ta r ia l w rit in g  p u r p o r t in g  to  b e  a lease o f  th e  land  
f o r  a  p e r io d  o f  4  y ea rs  w as a  t r e s p a s s e r ; h e n ce  h e co u ld  n o t , as a g a in s t  
a  p e rso n  h o ld in g  a  v a lid  n o ta r ia l lease fr o m  th e  ow n ers  o f  th e  la n d , 
c la im  t o  b e  a  m o n th ly  te n a n t o f  th e  la n d  a n d  to  be th e r e fo re  e n tit le d  
t o  n o t ic e  o f  te rm in a tion  o f  h is te n a n c y  as  a co n d it io n  p r e ce d e n t  t o  th o  
in s t itu t io n  a g a in s t h im  o f  a n  a c t io n  fo r  e je c tm e n t .

W e  are  sa tis fied  th a t  th e  d e c is io n  is n o t  a p p lica b le  o n  th e  fa c ts  o f  th e  
in s ta n t  case . N o  d o c u m e n t  w as h e re  p r o d u c e d  w h ich  p u rp o r te d  t o  lease 
t o  th e  d e fe n d a n t o r  h is  p re d e ce s so r  th o  p rem ises  fr o m  w h ich  th e  p la in tiffs
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» c e k  to  e je c t  h im . T h e re  w as e v id e n ce  t h a t  th e  fa th e r  o f  th e d e fe n d a n t 
h a d  been  in  p ossess ion  o f  th e p rem ises f r o m  1947 until th e tim e o f  his 
d e a th  in  M a y  1963 a n d  th a t he h ad  s o m e tim e s  p a id  R s . GO to  th e p la in tiffs ’ 
p r e d e ce s s o r  K a lu  B a n d a  as .ren t in a d v a n c e  fo r  a  p e r io d  o f  12 m on th s. 
E v e n  i f  su ch  p a y m e n ts  can , w ith o u t  m o r e ,  p r o p e r ! } ' g iv e  rise to  an  
in fe re n ce  th a t  th e  p a rties  had e n te re d  in t o  s o m e  in fo rm a l a g reem en t 
f o r  a  lea se  f o r  a  lo n g  p er iod , th a t  in fe r e n c e  is  fu l ly  re b u tte d  b y  o th e r  
e v id e n ce .

I n  1953 , K a lu  B a n d a  in stitu ted  a n  a c t io n  a g a in s t  th e  d e fe n d a n t ’s 
fa th e r  f o r  e je c tm e n t  an d  fo r  arrears o f  r e n t .  T h e  p la in t  in that a c tion  
a v e rre d  t h a t  th e  d e fe n d a n t ’s fa th er  h a d  ta k e n  th ese  prem ises o n  a 
m o n th ly  r e n t  o f  R s . 7 5 0 ,  an d  so u g h t  h is  e je c t m e n t  o n  th e fo o t in g  o f  
th e  re n t  h a v in g  b een  in arrears. T h e  a v e r m e n t  th a t  the d e fe n d a n t ’s 
fa th e r  w a s  a  m o n th ly  ten an t w as a d m it te d  in  th e  answ er. T h e  d e fen ce  
p le a d e d  w a s th a t  th e  re n t  h ad  n o t  b e e n  in  a rrea r , becau se rent h a d  
b e e n  te n d e r e d  b u t n o t  a c ce p te d  b y  K a lu  B a n d a . In  ap p ea l fr o m  th e  
d e c re e  e n te r e d  fo r  e je c tm en t, G ra tia cn  J .  h e ld  tin  t  “  th e  p ra ctice  betw een  
th e  p a rt ie s  w a s th a t  ren t sh ou ld  be  p a id  in  a d v a n c e  fo r  on e  y e a r  a t  a 
t im e  a n d  a lso  th a t  th e  ap p e lla n t hacl te n d e r e d  a sum  o f  R s . GO on  
1 9 th  F e b r u a r y  1953 as ren t fr o m  1st J u ly  1953 to  30 th  J u n e  1954. 
I n  v ie w  o f  th e  re fu sa l to  a c ce p t  th is  p a y m e n t  in  a d v a n ce , the a p p e lla n t 
w a s  h e ld  n o t  t o  b e  in  arrear.

I t  w ill th u s  b e  seen  th a t th ere w as f ir s t ly  a n  a d m ission  b y  K a lu  B a n d a  
o f  a  m o n th ly  te n a n cy , a n d  se co n d ly  a  f in d in g  b y  th is C ou rt th a t  th e  
p r a c t ic e  in  re g a rd  to  th a t ten an cy  w as t h a t  r e n t  sh o u ld  he paid  in a d v a n ce  
f o r  o n e  y e a r  a t  a  tim e. S u ch  a p r a c t ic e  d o e s  n o t  c o n v e r t  th e  te n a n cy  
in to  a y e a r ly  te n a n c y  o r  d isen title  th e  la n d lo r d  fro m  term inatin g  th o  
te n a n c y  o n  a  m o n th ’s n o t i c e ; th e  c o n s e q u e n c e  o f  su ch  a te rm in a tion  
w o u ld  b e  th a t  th e  la n d lord  w ill b e c o m e  lia b le  to  re fu n d  th e excess ren t 
w h ich  h e  h a d  ta k e n  in  ad va n ce .

I n  th e  fa c e  o f  th e  a d m issicn  b y  K a lu  B a n d a  th a t  th e  d e fe n d a n t ’s 
fa th e r  w a s  a  m o n th ly  ten an t, an d  o f  th o  fin d in g s  to  w h ich  I h ave  re ferred , 
th e  p la in tiffs  in  th e  presen t a c t io n  c o u ld  h a v e  estab lish ed  the ex isten ce  
o f  a n  in fo rm a l lon g -te rm  lease o n ly  b y  th e  p r o d u c t io n  o f  som e w rit in g  
o r  o f  d e fin ite  e v id e n ce  to  th at e ffe ct . T h is  th e y  d id  n o t  even  a t te m p t  
t o  d o ,  f o r  th e y  ca lled  n o  ev id en ce . T h e  g r o u n d  o n  w hich  th ey  sou g h t 
e je c tm e n t  w a s th e  q u ite  d ifferen t g r o u n d  th a t  th e  ten a n cy  term in a ted , 
e ith e r  o n  th e  d e a th  o f  K a lu  B a n d a  o r  o n  th e  d e a th  o f  the d e fe n d a n t ’s 
fa th e r . O n  th is  g ro u n d  th e  p la in tiffs  s u c c e e d e d  in  th e  low er C ourt.

K a lu  B a n d a  d ie d  in  F e b ru a ry  1963, h a v in g  a c c e p te d  rent in  a d v a n c e  
fo r  th e  p e r io d  e n d in g  D e ce m b e r  19G3, a n d  th e  d e fe n d a n t ’s fa th c r co n t in u cd  
in  p osse ss io n  o f  th e  prem ises. T h e  d e fe n d a n t ’s fa th e r  h im se lf d ied  in 
M a y  1963, a n d  th e  d e fen d a n t th e r e u p o n  g a v e  n o t ic e  u nder s. 18 o f  th e  
R e n t  R e s tr ic t io n  A c t  to  th e  3rd  p la in t if f  ( t h e  so n  o f  K a lu  B a n d a ) th a t 
th e  d e fe n d a n t  w ou ld  b e  p a y in g  th e  r e n t  o f  th o  prem ises p re v io u s ly  
te n a n te d  b y  liis  fa tn er.
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K a lu  B a n d a  h ad  in S ep tem b er  1959 c o n v e y e d  these p rem ises to  th e  
1st a n d  2 n d  p la intiff's, b u t h e h a d  as a lr e a d y  s ta te d  co n tin u e d  t o  tak e  
th e  r e n t  u n t il  th e  tim e o f  h is d e a th . R e l ia n c e  w a s n o t  p la ced  a t  th e  
tr ia l o n  th is  c o n v e y a n c e  to  set u p  th e  p o s it io n  th a t  th e  p la in tiffs  w ere 
n o t  th e  la n d lo rd s  o f  th e  p rem ises w h e th e r  b e fo r e  o r  a fte r  th e  d ea th  o f  
K a lu  B a n d a . T h e  o n ly  q u estion  a g ita ted  in  th e  ad d ress  o f  th e  p la in t if f ’s 
P r o c t o r  w a s  th a t  th e  d e fen d a n ts  h a d  fa i le d  t o  p r o v e  th a t  th e  p rem ises 
w ere  s u b je c t  t o  th e  R e n t  R e s tr ic t io n  A c t ,  a n d  th a t  th e  n o t ic e  u n d er  
s . IS  o f  th e  A c t  w as th ere fo re  in e ffe ct iv e .

T h e  d e fe n d a n t  p ro d u ce d  a  P r o c la m a t io n  o f  J u n e  10, 1947 d ec la r in g  
th a t  th e  R e n t  R e s tr ic t io n  O rd in a n ce  o f  19 42  sh a ll b e  in  fo r c e  in  th e  
fo l lo w in g  a re a  :—

“  T h a t  p a r t  o f  th e  P a lcg a m p a h a  IC ora le  V illa g e  area  in  th e
D iv is io n a l  R e v e n u e  O fficer ’s D iv is io n  o f  U d a  H e w a h e ta  in  th e
N u w a r a  E l iy a  D is tr ic t , w h ich  w as th e  fo r m e r  S a n ita ry  B o a rd  to w n  o f  •
P a d i3'a p e lc ) la .”

T h e  le a rn e d  tr ia l J u d g e  h eld  th a t  th e r e  w a s n o  e v id e n ce  to  sh o w  th a t  
th e  p re m is e s  in  th is  case a re  s itu a ted  in  th e  a rea  d e scr ib e d  a b o v e . T h e  
p re m is e s , a s  d e s cr ib e d  in  th e  p la in t, a re  s ta te d  t o  b e  s itu a ted  a t P a d iy a - 
p c le lla , a n d  in  th e  ab sen ce  o f  a n y  e v id e n c e  t.o th e  c o n tra ry , th e  J u d g e  
in  m y  o p in io n  w o u ld  h ave  been  ju s t ifie d  in  a ssu m in g  th a t  th e P a d iy a - 
p e le lla  r e fe rre d  to  in th e sch ed u le  to  th e  p la in t  is th e  sam e p la ce  as is  
r e fe r r e d  to  b y  th a t  n am e in th e  p r o c la m a tio n .

T h e r e  a r c  o th e r  reason s w h y  th e  fin d in g s  o f  th e  lea rn ed  J u d g e  ca n n o t 
b e  su sta in e d . In  th e  earlier a c t io n  f o r  e je c tm e n t  a lrea d y  m e n tion ed , 
K a lu  B a n d a  d id  n o t  re ly  m ere ly  on  th e  fa c t  t h a t  h e  h a d  te rm in a ted  th e  
te n a n c y  o f  th e  d e fe n d a n t ’s fa th er . In s te a d  h e  re lied  a lso  o n  th e  g ro u n d  
o f  a rrea rs  o f  ren t , and on  th e  g ro u n d  th a t  th e  prem ises w ere req u ired  
f o r  h is  o w n  o c c u p a t io n . B o th  th ese  la tte r  g ro u n d s  w ere re je c ted  in th e  
ju d g m e n t  in  a p p e a l in th a t a c tion  ; b u t  th e  v e r y  fa c t  th a t  K a lu  B a n d a  
h a d  re lied  o n  th ese  tw o  g rou n d s  esta b lish es  t h a t  t o  his k n o w le d g e  th e  
R e n t  R e s tr ic t io n  A c t  ap p lied  to  th e  p rem ises . T h a t  be in g  so, th ere was 
an  a d m is s io n  b y  th e  p la in tiffs ’ p re d e ce sso r  in  t it le  o f  th e  m a tter  w h ich  
h as b e e n  d is p u te d  b y  th e p la in t if f ’s P r o c t o r  in  th e  presen t a c t io n . In  
th e  a b s e n c e  o f  a n y  e v id en ce  to  c o n t r a d ic t  th e  d e fe n d a n t ’s s ta te m e n t 
th a t  th e se  p rem ises  are situ ated  in th e  p r o c la im e d  area , th e d e fe n d a n t 
is q u ite  e n t it le d  to  re ly  on  K a lu  B a n d a ’s fo r m e r  ad m iss ion . I  h o ld  th a t  
in  th is  w a y  t l ie re  w as su fficien t p r o o f  th a t  th e  p re m ise s  are  w ith in  th e  
A c t .

I n  v ie w  o f  th e  c ircu m sta n ce  th a t  th e  d e fe n d a n t ’s  a p p e a l m u st su cce e d  
o n  th e  g r o u n d s  w hich  I  h a r e  s ta ted , C ou n se l fo r  th e  a p p e lla n t d id  n o t  
p r e se n t  a n y  a rg u m e n t as to  th e  c o rre ctn e ss  o f  th e  ju d g m e n t  in  Hinni- 
appuhamy v. Kumarasinghe. T h a t  be in g  s o , a co n s id e re d  op in ion  e x p ressed  
in  th e  p r e s e n t  ca se  on  th e co rrectn ess  o f  th a t  ju d g m e n t  w o u ld  b e  o b ite r . 
N e v e r th e le s s , s in co  I  share th e  d o u b t  -w hich  t w o  ju d g e s  h a v e  a lrea d y
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e n te r ta in e d  a s  t o  th e  co rre ctn e ss  o f  t h a t  ju d g m e n t ,  I  tru st  th a t  th e re  
w ill b e  a n  e a r ly  o p p o r tu n ity  t o  r e -co n s id e r  it .

T h e  a p p e a l is a llow ed , a n d  th e  p la in t i f f ’s  a c t io n  is d ism issed  w ith  c o s ts  
in  b o t h  c o u r ts .

A lles , J . —

M y  L o r d  th e  C h ie f  J u st ice  h a s  d e a lt  w ith  th e  fa c ts  fu lly  a n d  I  a m  in  
a g r e e m e n t  th a t , on  th e  fa c ts  e sta b lish ed , th e  a p p e a l is en titled  to  su c ce e d  
a n d  th a t  th e  p la in t if f ’s a c t io n  sh o u ld  b e  d ism isse d  w ith  costs .

S in ce  n o  a rg u m e n t w as p resen ted  b y  C ou n se l a t  th e  ap p ea l in r e g a rd  
t o  th e  c o rr e ctn e s s  o f  th e  d e c is io n  in  Ilinniapjruhamy v. Kumarasinghe, 
I  p r e fe r  n o t  t o  ex p ress  a n y  o p in io n  in  r e g a rd  t o  th a t  d ec is ion .

WEERA JIAXTKY, J .—

I  a g r e e  w ith  H is L o rd sh ip  th e  C h ie f  J u s t ic e  th a t  th e  ap p ea l is e n t it le d  
t o  s u c c e e d  a n d  th a t  th e  p la in t if f ’s a c t io n  s h o u ld  b e  d ism issed  w ith  
c o s ts .

I  d o  n o t  ex p re ss  a n }- views r e g a rd in g  th e  d e c is io n  in  IIinnicppvhamy 
v. Kumarasinghe, th a t  q u estion  n o t  h a v in g  b e e n  fu lly  a rg u ed  b e fo re  u s.

Appeal a'loived.


