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1 9 4 9  P resen t: H o w a r d  C .J .  a n d  C a n e k e r a tn e  J .

S I D E R IS  et al., A p p ellan ts , and S IM O N  et al.,
R esp on d en ts.

57— D . C. Colom bo, 2,880.

Prescription—Co-oumers— Long continued and undisturbed possession—Pre­
sumption of ouster—Question of fact.

In an action between co-owners the question whether a presumption 
ot ouster may be made from long continued and undisturbed and un­
interrupted possession is one of fact, which depends on the circumstances 
of each case.

^ ^ P P E A L  from  a ju d g m en t o f  th e  D istr ict  Ju d ge  o f  C olom bo.

H . V. Perera, K .C . (w ith  h im  S . P . W ijew ickrem a), fo r  th e  first to  
fou rth  defen dan ts , appellants.

N. E . W eerasooria, K .C . (w ith  h im  M . D . H . Jayawardene), fo r  th e  
plaintiffs, respondents.

Cur. adv. vult.
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Ju n e 18, 1945. H o w a r d  C .J .—

T h e first to  fourth  defendan ts ap peal against a ju d gm en t o f  th e A dd i­
tiona l D istrict Judge o f  C olom bo, declaring th e  plain  tiffs entitled  to  an 
undivided share in certain  land , and ordering that the first to  fourth  
defendants be e jected  th erefrom  and the plaintiffs p laced  in  possession.

T he pla intiffs cla im ed  th at th ey  and th e fifth  defendant w ere jo in tly  
en titled  to  the land  in  dispute and th at th e  first to  fourth  defendants w ho 
had n o  m anner o f  right or t itle  to  any portion  o f  th e  sa id  land w rongfully  
and unlaw fully  entered in to  a portion  and cu t  and rem oved  the crop  w hich  
the plaintiffs had raised thereon . I t  w as con ced ed  that th e land  in dispute 
originally belon ged  to  on e H en ch ap p u  w ho had 4  sons and 3  daughters. 
T h e plaintiffs and th e  fifth  defendan t m aintained th at the four sons 
entered in to  exclusive possession  o f  th e  land and acquired a title by  
prescription . T h e plaintiffs are the successors in  title o f  the four sons 
o f  H en ch ap p u  w h ilst the secon d  defendant is the son o f  one o f the 
daughters o f  H en ch ap p u  and the first, third and fourth defendants are 
her grandchildren. T h e learned Ju dge held that the fou r sons o f  H en - 

•chappu and their su ccessors w ere in exclusive possession  o f  the land in 
question  and acqu ired  a prescriptive title  thereto. I n  com ing  to  this 
conclu sion  b e  th ou gh t that taking all the circum stances o f the case into 
consideration  and having regard to the docum ents produced  and accepting  
the fa c t th at the four sons o f H en ch ap p u  and their successors possessed 
the field to  the exclusion  o f  th e three daughters h e w as entitled  to  
presum e an ouster. I t  has been  con ten d ed  by  M r. P erera on  beh alf o f 
the appellants th at, inasm uch  as th e fou r sons and three daughters o f  
H en ch ap p u  w ere co -ow n ers , the. learned Ju dge w as w rong in com in g  to  
th e  conclu sion  th at there had been  an  ouster. T h ere have been  num erous 
cases on  th e qu estion  as to  th e acquisition  o f  rights by  prescription  
against co -ow n ers . In  Thomas v. Thomas * it w as held  b y  W o o d  V .C . 
that possession  is n ever considered  adverse if it  can  b e  referred to  a 
law fu l title. This d ictu m  w as c ited  w ith  approval in  th e P rivy  C ouncil 
case o f  Corea v. Appuham y  2. In  that case the princip le  w as form ulated 
that the possession  o f one co-parcen er cou ld  n ot b e  held  as adverse 
to  the other co -p arcen er and in sp ite o f  over  th irty  years’ possession the 
d efen d an t’ s title  by  prescription  w as n ot upheld . T h e possession  o f  
one co-ow n er w as the possession  o f all the co-ow ners. I t  w as n ot possible, 
for one co -ow n er to  p u t an end  to  that possession  by  any secret in tention  
in his m ind . N othing short o f ouster or som eth ing equ ivalent to  ouster 
cou ld  bring about th at result. T h e  princip le as laid dow n  by  the P rivy  
C ouncil in Corea v. Appuham y  w as c ited  w ith  approval in  the later. P rivy  
C ou n cil cases o f Brito v. M uttunayagam  3 and Cadija Umma v. S. Don 
Manis A ppu *. I t  has been  fo llow ed  in  th e  loca l cases o f  Cooray v. Perera s
Fernando v . Fernando ‘  and Fernando v. Fernando and others D oubts
how ever, as to  w h a t w as necessary  to  prove  ouster have arisen since the 
ju dgm en t o f  B ertram  C .J . in  Tillekeratne v. Bastian  * w ho accep ted  the 
principle form u lated  in  Corea v. Appuham y  b y  stating that it was not

1 (1855) 2 K . & J .  83. ‘  45 N. L. R. 455.
'  15 N. L. R. 65. • 44 N. L. R. 65.
* 26 N. L. R. 327. » 27 C. L  W. 71.
4 40 N. L. R. 392. * 21 N. L. R. 12.
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possib le for  a  co -ow n er  to  p u t  an  en d  to  th e  title  o f  another co -ow n er and 
to  in itiate a  p rescrip tive  title  b y  any  secret in ten tion  in  h is ow n  m ind  
and th at noth ing  short o f  an  "  ou ster o r  som eth in g  equ iva len t to  on  
ouster ”  co u ld  bring  a b ou t th e  resu lt. T h e  learned C h ief Ju stice  th en  
w en t on  to  say  th at alth ough  the qu estion  had  been  argued in th e  case 
and d iscussed in  th e ju d g m en t, th e P r iv y  C ou n cil in  Corea v . Appuham y  
had n ot d ecid ed  w hether an  ou ster  co u ld  be presu m ed  fro m  th e  lon g  
con tin u ed  possession  o f  th e  co -ow n er  in question . H e  then  p roceed ed  to  
form u late  th e prin cip le  th at it is op en  to  th e C ourt, from  lapse o f  tim e in 
con ju n ction  w ith  th e circu m stan ces  o f  the case , to  presu m e th at a possession  
originally  th at o f  a co -ow n er, has since b ecom e  adverse. I n  Tilleke- 
ratne v . Baetian  the c la im  o n  th e  grou n d  o f  co -ow n ersh ip  had  b een  dorm ant 
for  a period  o f  m ore  than fo r ty  years. M oreover, th e nature o f  the 
possession  w as sign ificant. T h e  lan d  had no p lantation  w orth  co n ­
sidering. I t  w as p lu m b ago lan d  and th e defen dan ts du g  p lu m b ag o  
thereon  both  by  th em selves an d  through  lessees a ll th roughou t. In  
these c ircu m stan ces th e prin cip le  to  w h ich  I  referred  w as form u la ted  
by  the C ourt w hich  h e ld  th at the defen d an ts had su cceed ed  in establishing 
their c la im  to  the w hole  land b y  prescrip tion . T h e  d ecision , how ever, 
d id  n ot g o  so  fa r  as to  lay  dow n  th at ou ster cou ld  b e  p resu m ed  m erely  
from  lon g  and exclu sive  p ossession . S u ch  a decision  w ou ld  have been  
contrary  to  Corea v . Appuham y. I t  is a qu estion  o f  fa c t  in  each  c a se  
and the question  as to  w h eth er from  lon g  con tin u ed , u ndisturbed  and 
uninterrupted possession  ou ster  m a y  be presu m ed  depen ds on  all the 
circu m stan ces o f the case— vide  ju d g m e n t o f  D a lton  J . in  H am idu L ebbe v. 
Ganitha In  TiUekeratne v. Baetian  there w as lon g  con tin u ed , un ­
d isturbed  and  u n in terrupted  possession  for  a p eriod  o f  ov er  40 years. 
T h e  nature o f  the possession  w as for  th e pu rpose o f  d igging p lu m b ago both  
by  the defendants and their lessees. I n  th is con n ection  D e  S a m p a yo  J . 
in  his ju d g m en t a t page 28 drew  a d is tin ction  betw een  th e possession  o f  
land fo r  the purpose o f  ex tractin g  m in era ls and the p ossession  for  the 
taking o f  natural p rod u ce  in  th e  fo llow in g  p a ssa g e : —

“  M oreover, the nature o f  the possession  is sign ificant. T h e land 
had  no plantation  w orth  con s id er in g ; it w as p lu m b ago land , and the 
d efendants dug p lu m b ag o  th erein  both  b y  th em selves and  through 
lessees a ll throughout.. W h ile  a co -ow n er  m a y  w ith ou t any in ference 
o f  acqu iescen ce  in an  adverse c la im  allow  su ch  natural prod uce  as the 
fru its o f  trees to  be  taken b y  the o th er co -ow n ers , th e  asp ect o f  th ings 
w ill n ot be  th e sam e in  th e case  w here v a lu ab le  m inerals are taken  fo r  a 
lon g  series o f  years w ith ou t an y  d iv ision  in  kind o r  m o n e y .”

M oreover, it  w ou ld  appear th at th e  p la intiff T illekeratne had  bou ght the 
share o f  th e co -ow n er, h ad  w ork ed  a p lu m b a g o  p it  h im se lf on  another 
land in  th e n eighbourhood , and had  n ever c la im ed  or taken  a share in  the 
p lu m bago w h ich  to  h is kn ow led ge  w as be in g  dug from  the d isp u ted  land 
b y  th e  defen dan ts and  their lessees . I t  seem s to  m e  th at th e  d istin ction  
draw n betw een  , th e exca va tion  and  rem ov a l o f  m inerals , an a c t  defin itely  
depreciating  th e va lu e  o f  th e  h old in g , and the taking o f  natural prod uce

1 27 N . L. R. at p. 39.
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such  as the fru it o f  trees o r  the d evelop m en t o f  lands for  the cultivation  
o f  paddy by  expenditure in curred  b y  the occu p ier  is both  log ica l and 
sound.

The on ly m atter rem aining for  consideration  is w hether the learned 
Judge has correctly  upheld  th e  princip les to  w hich  I  have referred and 
rightly  com e to  the conclusion  th at h e w as entitled  to  presum e ouster. 
I t  m ay  be con ced ed  that the possession  from  1904 to  1942 w as long 
continued , undisturbed and uninterrupted. B u t this is n ot enough. 
W h a t oth er c ircu m stan ces existed  leading to  the presum ption  that 
there w as an  ouster ? I t  is suggested that various deeds w ritten  on  the 
basis that the fou r sons o f  H en ch ap p u  are the ow ners supply  the other 
circum stances from  w hich  ouster can  be presum ed. T h e earliest deed 
(5 D 3) dated O ctober 4, 1894, was by  D avith  A ppu , one o f  the fou r sons 
and conveyed  an undivided one-th ird  share o f the land to  Peeris A ppu  
and D eonis A pp u . D av ith  A p p u  on the assum ption  that the fou r sons 
w ere entitled , should  have con v eyed  one-fourth  on ly. B u t  it is clear 
th at D av ith  con v eyed  m ore than the one-seventh  share to  w hich  he was 
entitled  if  all the brothers and sisters w ere co-ow ners. T he next docum ent 
is a deed o f  lease (P  12) dated January 12, 1901, in w hich  the lessors are 
tw o  of the sons o f  H en ch ap p u , V e lu n  and Jeelis, W illiam , a ch ild  of Saran 
w ho w as another son  o f  H en ch ap p u  and P eeris, one o f the transferees on 
5 D 3. This deed dea lt w ith  the entirety o f the land and none o f  the 
daughters o f  H en ch ap p u  joined in. There is also another deed dated 
January 20, 1904 (5 D l ) ,  in w hich  V e lu n , one o f the sons o f H en ch appu , 
reciting  that he w as entitled  to  an undivided one-fourth  share o f the land 
w hich  he and his three brothers held  and possessed by  right of “  Sam - 
buddi ”  possession  and “  asw eddum ising ” , sold  to  his daughter and her 
husband an ex ten t o f 10 kurunies. T h is deed ignores the rights o f  the 
daughters o f  H en ch ap p u . B u t d o  these deeds inevitably poin t to an 
acqu iescen ce b y  the daughters o f  H en ch ap p u  in the acquisition  o f their 
rights as co-ow n ers by  the sons? W a s  the m aking o f  these deeds som e­
th ing equ ivalent to  an ou ster? T h e land w as being cu ltivated  by  the 
grow ing o f paddy  and h en ce  any in ference o f acqu iescence w ould  not 
arise as i t 'd id  in the case o f  Tillekeratne v. Bastian  w here the co-ow n er 
stood  b y  w hen  p lu m bago was excavated  and rem oved . M oreover, 
there is no ev iden ce th at the daughters o f  H en ch ap p u  knew  of the ex e ­
cu tion  o f th e various deeds. W ith ou t such proof there was nothing 
m ore  than a secret in tention  in  the m ind o f the transferors and lessors 
to  initiate a  prescriptive title  and put an end to the co -ow n ers ’ c o ­
possession . This is n ot sufficient to  constitu te  ouster.

T h e  ju d g m en t o f the D istrict C ourt is set aside and judgm en t m u st be 
en tered  for the first to  fourth  defendants w ith costs in th is C ourt and the 
C ourt below .

C anekeratne J .— I  agree.
A-ppeal allowed.


