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The protection from arrest and imprisonment given to an insolvent by 
sections 36 and 164 o f tho Insolvency Ordinanco is availablo not only when tho 
insolvent is coming to surrender but also at later stages right up to tho Btage o f 
examination and allowanco o f certificate. Such protection, however, does not 
oxtend to a cose whero tho insolvent is ono who has incurrod a tax liability to 
tho Crown.

“  A clear distinction must bo drawn between tho typo o f arrest or imprison
ment which a civil creditor is entitled to inflict upon his debtor under tho 
provisions of tho Civil Proccduro Codo and tho arrest or imprisonment which 
tho Criminal Proccduro Codo provides as ono of its essential sanctions . . . 
Consequently whero tho Incomo Tax Ordinanco states that tho tax duo is to bo 
recovored as a fine and thereby contemplates tho uso of tho machinery o f  tho 
Criminal Procedure Codo for its recovery, it con scarcely bo stated that 
insolvency by itself exempts tho tax payer from- liability to undergo a term 
of imprisonment provided in lieu o f payment.”

In proceedings for tho recovery o f incomo tax under section S 5 (l) o f  tho 
Incomo Tax Ordinanco it is not obligatory upon tho Magistrate to impose a 
term of imprisonment in default o f  payment ; it is open to him to docido whether 
or not tho provisions o f section 312 (1) o f tho Criminal Procedure Codo should 
bo made applicable. It 13 also open to tho Supremo Court, acting in revision, 
to consider whether an order o f  imprisonment made by tho Magistrate should 
be altered.

/ T l P P E A L  fr o m  a  ju d g m e n t  o f  th e  M a g istra te ’s C o u r t , C o lo m b o  
S o u th .

M . Kanagasunderam, w ith  M . Amcirasingham, f o r  th e  p e t i t io n e r  in  
A p p lic a t io n s  N os . S , 9 , 10  a n d  11 o f  1971.

Faisz Mvslapha, C ro w n  C o u n se l, f o r  th e  re sp o n d e n t in  a ll A p p l ic a t io n s .

Cur. adv. vult.

. i h  3 , 1971. W eeramaxtry, J .—

T h is is o n e  o f  fo u r  a p p lic a t io n s  file d  b y  th e  sa m e p e t it io n e r  a g a in s t  th o  
C o m m iss io n e r  o f  In la n d  R e v e n u e .

T h e  fa c ts  w h ich  I  sh a ll s o t  o u t  a r c  th o s e  re ferred  to  in  th e  fir s t  o f  th is  
s e t  o f  p e t it io n s . A p a r t  fr o m  d iffe r e n c e s  in  figures a n d  d a te s , th e  q u e s t io n s  
in v o lv e d  in a ll th ese  a p p lic a t io n s  a r c  th e  sam e.

I t  w o u ld  a p p e a r  th a t  th o  C o m m iss io n e r , in te rm s o f  s e c t io n  So (1 ) o f  
th e  In c o m e  T a x  O rd in a n ce , h a d  issu ed  a  ce rt ifica te  fo r  th e  r e c o v e r y  o f  
a  su m  o f  R s . S,SS3, b e in g  th o  su m  s ta te d  to  b e  d u e  as t a x  a n d  p e n a l l y  
f r o m  th e  p e t it io n e r .

T h o  p e t it io n e r  h a d  b e e n  a d ju d ic a te d  an  in so lv e n t  b y  th e  D is t r i c t  
J u d g e  o f  C o lo m b o  o n  th e  5 th  o f  J u ly  1970, a n d  p r o te c t io n  w a s  is su e d  to  
h im  u n til th o  2 n d  o f  O c t o b e r  19 70 . B e fo r e  th is  d a te , h o w e v e r ,  o n  th o  
2 1 s t  o f  A u g u st 1970, th e  D is t r ic t  J u d g e , u n d er  se c t io n  36  o f  th e  I n s o lv e n c y  
O rd in a n ce , d ir e c te d  th a t  th e  in s o lv e n t  b e  free  fr o m  arrest o r  im p r is o n m e n t  
b y  a n y  c re d ito r  u n t il h is  c e r t i f ic a te  w a s a llow ed .
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W h ile  th e  p e t it io n e r  w as e n jo y in g  p r o te c t io n  in  te rm s  o f  th ese  o rd e rs , 
th e  lea rn ed  M a g is tra te  h e ld  a n  in q u ir y  in  term s o f  se c t io n  S5 (1 ) o f  th e  
I n c o m e  T a x  O rd in a n c e  o n  1 3 th  O c t o b e r  1970.

A t  th is  in q u ir y  th e  p e t it io n e r  su b m itte d  to  th e  le a rn e d  M a g istra te  th a t  
h e h a d  a lre a d y  b e e n  a d ju d g e d  a n  in s o lv e n t  a n d  th a t  c o n s e q u e n t  u p o n  th e  
sa id  a d ju d ic a t io n  h e  h a d  b e e n  g r a n te d  a  c e r t if ic a te  o f  p r o te c t io n  in  te rm s  
o f  s e c t io n  36  o f  th e  I n s o lv e n c y  O rd in a n ce . H e  a lso  p r o d u c e d  b e fo r e  
th e  le a rn e d  M a g is tra te  ce r t if ie d  c o p ie s  o f  th e  in s o lv e n c y  p r o ce e d in g s  
s h o w in g  th a t  th e  p e r io d  o f  p r o t e c t io n  h a d  been  e x te n d e d  u p  t o  16 th  
F e b r u a r y  1971.

O n  th e  b a s is  o f  th e  o r d e rs  m a d e  in  th e  in s o lv e n c y  case , th e  su b m iss io n  
w a s  m a d e  t o  th e  le a rn e d  M a g is tra te  th a t  th e  su m  o f  R s . S ,8S3 w as 
a d e b t  d u e  t o  th e  C ro w n  a n d  as su ch  th a t  b y  v ir t u e  o f  s e c t io n  161 
o f  th e  I n s o lv e n c y  O rd in a n c e , r e a d  w ith  se c t io n  36 , th e  p e t it io n e r  
w as f r e e  fr o m  a rre s t  o r  im p r is o n m e n t  b y  o r  a t  th e  in s ta n ce  o f  th e  
C om m iss io n e r .

S e c t io n  36  o f  th e  I n s o lv e n c y  O rd in a n ce  sta tes  th a t  th e  in s o lv e n t  sh all 
b e  fr e e  fr o m  a rre s t  o r  im p r is o n m e n t  n o t  o n ly  in  c o m in g  to  su rren d er , b u t  
a fte r  su ch  su rre n d e r  a n d  fo r  su ch  fu r th e r  t im e  as sh a ll b e  a l lo w e d  h im  fo r  
f in ish in g  h is  e x a m in a tio n . H e  is  fu r th e r  p r o t e c t e d  f o r  su ch  t im e  a fte r  
fin ish in g  h is  e x a m in a t io n  u n t il  h is  ce rt ifica te  b e  a l lo w e d  as th e  Court, 
sh a ll fr o m  t im e  t o  t im e  th in k  f it  t o  a p p o in t . I n  th e  p re se n t ca se , a t  th e  
d a te  o f  t h e  in q u ir y  u n d e r  s e c t io n  8 5 , th is  p r o te c t io n  h a d  a c c ru e d  t o  th e  
p e t it io n e r .

A t  th is  in q u ir y  th e  le a rn e d  M a g is tra te  on  15 th  O c to b e r  m a d e  o rd e r  
a g a in s t  th e  p e t it io n e r . R e fe r r in g  t o  th e  su b m iss ion s  m a d e  on  h is  b e h a lf  
th a t  s e c t io n s  36  a n d  164  o f  th e  I n s o lv e n c y  O rd in a n ce  g a v e  h im  p r o te c t io n , 
h e  h a s  o b s e r v e d  th a t  th a t  s e c t io n  h a s n o  a p p lic a t io n  t o  th e  fa c ts  o f  th e  
ca se  b e fo r e  h im  a s  th a t  s e c t io n  o n l jr g iv e s  p r o te c t io n  fro m  a rrest when 
coming to surrender.

T h is  is  cl earl j r a  m is re a d in g  o f  th e  s e c t io n  f o r  i t  is n o t  o n ly  wdien 
c o m in g  t o  su rre n d e r  b u t  a lso  a t  la te r  s ta g es  r ig h t  u p  t o  th e  6 ta g e  o f  
e x a m in a t io n  a n d  a llo w a n ce  o f  c e r t if ic a te  th a t  p r o t e c t io n  is  a v a ila b le  
a n d  th e  le a rn e d  M a g is tra te ’ s re a so n s  o n  th is  m a t t e r  a re  th e re fo re  c le a r ly  
n o t  su sta in a b le .

T h e  le a rn e d  M a g is tra te  h as re fe rre d  to  the ju d g m e n t  o f  S a n so n i, J . ,  
in  Kumatheris Appuhamy v. Commissio>ier of Income T a x 1 to  th e  e f fe c t  
th a t  a n  a ssessee  w h o  is  in s o lv e n t  a n d  h as b e e n  a d ju d ic a te d  a c c o r d in g ly  
is  n o t  e n t it le d  t o  c la im  th a t  n o  p r o c e e d in g s  can  b e  ta k e n  a g a in s t  h im  fo r  
r e c o v e r y  o f  t a x  u n d e r  s e c t io n  SO (1 ) o f  th e  I n c o m e ' T a x  O rd in a n ce  
(c o r r e s p o n d in g  t o  s e c t io n  8 5  (1 ) a s th e  O rd in a n ce  s ta n d s  to d a y ) . •

• 1 (1955) 57 N. L. R. 164.
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A lth o u g h  th e  le a r n e d  M a g istra te  w as c le a r ly  w r o n g  in  h o ld in g  th a t  
se c t io n  3 6  is l im it e d  to  th e  case  o f  a n  in s o lv e n t  c o m in g  to  su rren d er , 
s t ill th e la rg er  q u e s t io n  re m a in s  w h eth er  th e  p r o t e c t io n  a f fo r d e d  b y  se c t io n  
36 e x te n d s  to  a  c a s e  w h e r e  a n  in so lv e n t is o n e  w h o  h a s  in cu r re d  a ta x  
lia b ility  t o  th e  C ro w n .

S e ctio n  36  se e m s  t o  c o n te m p la te  p r o te c t io n  b e in g  g r a n t e d  to  a  d e b to r  
from  a rrest o r  im p r is o n m e n t  b y  a  c re d ito r , t h a t  is  an  arrest o r  
im p rison m en t a t  th e  in s ta n c e  o f  a  c re d ito r  w h o  in  d e fa u lt  o f  p a y m e n t  
seeks to  u se  th e  p r o v is io n s  o f  th e C iv il P r o c e d u r e  C o d e  f o r  th e  arrest 
o f  a  d e b to r  as a  m e a n s  o f  e n fo r c in g  th o  p a jn n c n t  o f  h is  d u e s . T h e  sa m e 
w ou ld  a p p ly  to  th e  C r o w n  w h ere  th e  C row n  is  a c r e d i to r .

T h e re  seem s t o  b e  n o  w a rra n t h o w e v e r  fo r  e x te n d in g  th e  o p e r a t io n  o f  
th is se c t io n  t o  c o v e r  ca ses  o f  r e co v e ry  u n d er  th e  C r im in a l P r o c e d u r e  
C od e . I n  ca ses  w h e r e  a  fin e  h as been  im p o se d  u p o n  a n  a c c u s e d  p erson  
an d  h e is  a r re s te d  o r  im p r is o n e d  fo r  d e fa u lt  o f  p a y m e n t  o f  su ch  fine, it  is 
true th a t  in  su ch  ca se s  th e  a ccu s e d  is a  C row n  d e b t o r  a n d  th a t  th e  C row n  
is a  cre d ito r , b u t  t o  m a k e  th e  p ro v is io n s  o f  th e  I n s o lv e n c y  O rd in a n ce  
a p p lica b le  t o  fin es  th u s  s o u g h t  to  b e  r e co v e re d  u n d e r  th e  p r o v is io n s  o f  
the C rim ina l P r o c e d u r e  C o d e  w o u ld  be  to  d e p r iv e  o r d e rs  o f -C o u r t  in  
crim in a l cases o f  th e  s a n c t io n  w h ich  m u st n e ce s sa r ily  a c c o m p a n y  th e m . 
W h ere  fo r  e x a m p le  a  M a g is tra te  sen ten ces  a n  a c c u s e d  p e r s o n  t o  p a y  a 
fine o f  R s . 5 0 0  o r  in  d e fa u lt  t o  u n d erg o  a  te rm  o f  s ix  w e e k s  r ig o ro u s  
im p rison m en t, I  d o  n o t  th in k  it  w ou ld  b e  r e a so n a b le  t o  h o ld  th a t  th e  
m ere c ircu m sta n ce  t h a t  th e  a ccu se d  in  th at ca se  h a p p e n s  t o  b e  in so lv e n t 
w o u ld  e x e m p t h im  f r o m  th e  n e ce ss ity  t o  u n d e rg o  a  te r m  o f  im p rison m en t- 
in d e fa u lt  o f  p a y m e n t  o f  th e  fino. T h e  p en a l la w  c a n n o t  th u s  b e  r o b b e d  
o f  th ose  sa n c tio n s  w h ic h  a re  essentia l t o  its  p r o p e r  e n fo r c e m e n t .

I t  seem s th e r e fo re  th a t  a  c lear  d is tin ctio n  m u s t  b e  d r a w n  b e tw e e n  th e 
ty p e  o f  arrest- o r  im p r is o n m e n t  w h ich  a  c iv il c r e d ito r  is e n t it le d  t o  in flic t  
u p on  his d e b to r  u n d e r  th e  p r o v is io n s  o f  th e  C iv il P r o c e d u r e  C o d e  a n d  th e 
arrest o r  im p r is o n m e n t  w h ich  th e C rim inal P r o c e d u r e  C o d e  p r o v id e s  as 
on e o f  its essen tia l sa n c t io n s . I  d o  n o t th in k  th e  L e g is la tu r e  e v e r  
co n te m p la te d  th a t  in s o lv e n ts  w h o  c o m m itte d  cr im e s  p u n is h a b le  3x1111 a 
d e fa u lt  sen ten ce  in  lieu  o f  a  fine sh ou ld  g o  s c o t  fr e e  m e r e ly  b e ca u se  o f  
their in so lv e n cy . T h is  w o u ld  b e  an  a b su rd ity  a n d  in  th e  in te r p r e ta t io n  
o f  se c tion  36 a n  in te r p r e ta t io n  lea d in g  to  su ch  a  resu lt  m u st be 
a v o id e d .

C on seq u en tly  w h ere  th e  In co m e  T a x  O rd in a n ce  s ta te s  th a t  th e  ta x  
duo is to  be  r e c o v e r e d  a s  a  fine a n d  th ereb y  c o n te m p la te s  th e  u se  o f  th e  
m a ch in ery  o f  th e  C r im in a l P ro ce d u re  C od e  fo r  its r e c o v e r y ,  it ca n  sc a r c e ly  
be s ta te d  th at in s o lv e n c y  b y  it s e lf  ex e m p ts  th e  ta x  p a y e r  fr o m  lia b ility  
to  u n d erg o  a  term  o f  im p r iso n m e n t  p r o v id e d  in lieu  o f  p a y m e n t .

T h is  v iew  d o e s  n o t  h o w e v e r  m ean  that im p r iso n m e n t  a u to m a t ic a lly  
fo llow s in the. e v e n t  o f  n on -p a ym en t- o f  ta x  d u e , fo r  a s  th is  C o u r t  has 
o b serv ed  be fo re , it  is n o t  o b l ig a to r y  u p on  a  M a g istra te  to  im p o s o  a term  
o f  im p rison m en t in d e fa u lt  o f  p a y m e n t.



WEERAMANTRY, J.—Smale v. Commissioner of Inland Revenue 359

I  s h o u ld  in  th is  co n n e c t io n  re fe r  t o  th e  ju d g m e n t  o f  T .  S . F e r n a n d o  J . ,  
in  Pcrera■ v. Commissioner of Inland Bevemte1 where, th e  w in n er  o f  a  p r iz e  
in  a  h o s p ita l sw e e p  w h o  h a d  sp e n t th e  p r ize  m o n e y  fo r  le g it im a te  a n d  
n e ce ssa ry  e x p e n s e s , w as so u g h t t o  b e  ta x e d  u n d er  a S t a t u t e  w h ich  ren d ered  
p r iz e  m o n e y  s u b je c t  t o  ta x a tio n . T h is  leg is la tion  w a s p a sse d  a b o u t  s ix  
w eek s  b e fo r e  sh e  re ce iv e d  th e  m o n e j- a n d  sh e  h a d , a t  n o  tim e  p r io r  t o  th e  
r e ce ip t  o f  t h e  p r iz e  m o n e y , been  lia b le  t o  p a y  in c o m e  ta x .

T h e  p e t it io n e r  in  th a t  ease w as u n a b le  to  p a y  th e  ta x  a t  th e  t im e  o f  th e  
assessm en t a n d  p r o ce e d in g s  w ere  tak en  a g a in s t h e r  u n d e r  se c t io n  SO (5 ). 
T h e  t a x  in  d e fa u lt  w as d ee m e d  to  b e  a  fine a n d  th e  lea rn ed  M a g is tra te  
se n te n ce d  h e r  t o  a  term  o f  tw o  m o n th s  r ig o r o u s  im p r iso n m e n t  fo r  
n o n -p a y m e n t  o f  th e  ta x . T . S. F e rn a n d o  J . ,  o b s e r v e d  th a t  w h e re  i t  
is n o t  d is p u te d  th a t  th e  d e fa u lte r  is n o t  p o sse sse d  o f  any m oney, h e  
fo u n d  it  d if f ic u lt  t o  a p p re c ia te  h o w  th e  s u b je c t io n  o f  th e  d e fa u lte r  to  a  
term  o f  im p r is o n m e n t  w ou ld  resu lt in a  p a y m e n t  o f  th e  ta x  o r  e v e n  a  
p a r t  o f  it.

I  fin d  th a t  m u c h  o f  th e  rea son in g  in  T . S . F e r n a n d o  J . ’s ju d g m e n t  in  
th a t  case  is  a p p lic a b le  t o  th e  p re se n t case  as w e ll.

T . S . F e r n a n d o , J . ,  th ere re ferred  t o  th e  le a rn e d  M a g is tra te ’s b e l ie f  
th a t  h e  w a s  o b l ig e d  a t  th e  tim e  o f  im p o s it io n  o f  th e  fin e to  m a k e  o rd e r  
a lso  in  r e s p e c t  o f  im p riso n m e n t in  d e fa u lt  o f  p a y m e n t . F e rn a n d o  J . ,  
w h ile  re fe rr in g  to  th e  p h ra se o lo g y  o f  se c t io n  8 5  (1 ) w h ich  s ta te s  th a t  
ta x  in  d e fa u lt  shall b e  d e e m e d  to  b e  a  fine, o b s e r v e d  th a t  it  w a s  in  h is  
o p in io n  o p e n  t o  th e  M ag istra te  t o  d e c id e  w h e th e r  o r  n o t  a n y  o f  
th e  p r o v is io n s  o f  s e c t io n  312 (1 ) o f  th e C rim ina l P r o c e d u r e  C o d e  sh o u ld  
b e  m a d e  a p p lic a b le  t o  th e  fin e, fo r  th a t  se c t io n  s ta te s  th a t  th e M a g is tra te  
may m a k e  a n y  d ir e c t io n  w h ich  b y  th e  p r o v is io n  o f  su b -s e ct io n  3 1 2  (1 ) 
h e  c o u ld  h a v e  m a d e  a t  th e  tim e  o f  th e  im p o s it io n  o f  th e  sen ten ce .

A n o th e r  p r o v is io n  v estin g  a M ag istra te  w ith  a  d is cre tio n  in  a  m a tte r  
o f  o r d e r in g  im p r iso n m e n t  is se c tion  312 (1) (b). C o n se q u e n tly , a lth ou g h  
a  M a g is tra te  m a y  d e c id e  to  im p o se  a te rm  o f  im p r iso n m e n t  w h ere  th e  
c irc u m sta n ce s  w a rra n t it , th ere  m a y  w ell b e  ca ses  in  w h ich  e v e n  th o u g h  
h e  m a y  h a v e  su ch  p o w e r  h e  d o e s  n o t  th in k  su ch  a c t io n  is a p p ro p r ia te  
a n d  m a y  th e r e fo r e  re fra in  fro m  ex erc is in g  th a t  p o w e r .

A g a in  q u ite  a p a r t  fr o m  th e  M a g istra te ’s d is c r e t io n  th ere  is a lw a y s  th o  
d is c r e t io n  in  th is  C o u rt, as T . S. F e rn a n d o  J . o b s e rv e d , t o  co n s id e r  
w h e th e r  in  th e  c ircu m sta n ce s  th e  o r d e r  c o m p la in e d  o f  sh o u ld  b e  a lte red  
in th e  e x e r c is e  o f  th is  C o u r t ’s p o w e rs  in rev is ion .

I  s h o u ld  re fe r  a lso  t o  th e  case  o f  de Jong v. Commissioner o f Income 
T a x2. W e e r a s o o r iy a  J . th ere  h e ld  th a t  in  p r o c e e d in g s  u n d e r  se c t io n  SO (1 ) 
o f  th e  I n c o m e  T a x  O rd in a n ce , w h ere  th e  d e fa u lte r  a p p e a rs  in  c o u r t  a n d  
h a s* n o  ca u se  t o  sh o w  w h y  fu rth er  p r o ce e d in g s  f o r  th e  r e c o v e r y  o f  ta x  
sh o u ld  n o t  b e  ta k e n  a g a in s t h im ,b u t  th e  M a g is tra te  m a k e s  n o  d ir e c t io n

1 (1956) 70 C. L. 17. 46. • (1955) 57 N. L. R. 279.
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a t  th e  t im e  th a t  th e  d e fa u lte r  sh o u ld  su ffer  a  te rm  c>f im p r iso n m e n t in  
d e fa u lt  o f  p a y m e n t  o f  th e  ta x  d u e , it is n o t o p e n  to  th e  M a g istra te  to  m a k e  
such  a  d ir e c t io n  s u b s e q u e n tly . In  th e  co u rse  o f  th a t  ju d g m e n t  it  w a s  
o b s e rv e d  th a t  th e  o b je c t  o f  p ro ce e d in g s  u n d e r  th a t  s e c t io n  w as to  en su re  
th e r e c o v e r y  o f  th e  ta x  d u e  fro m  th e  d e fa u lte r  b y  s u b je c t in g  h im  to  a 
term  o f  im p r is o n m e n t  sh o u ld  h e  fa il t o  p a y  th e  ta x .

In  th e  p re se n t ease th e  lea rn ed  M a g istra te  w o u ld  n o t  a p p e a r  to  h a v e  
g iv e n  h is  m in d  t o  th e  q u estion  w h eth er  th e  im p o s it io n  o f  a  term  o f  
im p r iso n m e n t  w as c a lle d  fo r  in  th e  c ir c u m sta n ce s , a n d  se e m s  to  h a v e  
assu m ed  th a t  a  te rm  o f  im p riso n m e n t sh o u ld  a u t o m a t ic a l^ 'f o l lo w  u p o n  
n o n -p a y m e n t  o f  th e  ta x . I t  is n ecessary  th e re fo re  th a t  b e fo re  a term  o f  
im p r iso n m e n t b e  im p o se d  u p o n  th e p e t it io n e r  th e  M a g is tra te  b e  ca lle d  
u p o n  to  g iv e  h is  m in d  t o  th e s u ita b ility  o f  su ch  an  o r d e r , in th e  l ig h t  o f  th e  
p r in c ip le s  la id  d o w n  b y  th is  C ourt.

I  th e re fo re  se t  as id e  th e  o rd e r  o f  im p r iso n m e n t im p o se d  b y  
the M a g is tra te  a n d  se n d  th is  case b a c k  to  th e  le a rn e d  M a g istra te  so  
t h a t  h e  m a y  d e te rm in e  w h e t h e r  a  te rm  o f  im p r is o n m e n t  is o r  is  n o t  
a p p ro p r ia te  in  th e  c ircu m sta n ce s  o f  th is  case.

T h is  ju d g m e n t  a n d  o r d e r  w ou ld  a p p ly  to  th e  th re e  c o n n e c te d  ca ses  
as w e l l :  S . C . 9 /1 9 7 1 — M . C. C o lo m b o  S o u th  C ase INTo. I 2 7 0 S /A , 
S. C . 1 0 /1 9 7 1 — M . C . C o lo m b o  S o u t h  C a se  N o .  1 7 5 5 0 /A ,  S . C . 
1 1 /1 9 7 1 — M . C . C o lo m b o  S ou th  C ase N o . 1 7 6 5 9 /A .

Case sent hack for further proceedings.


