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1955 _Present > Swan, J., and K. D de leva, J.°

" L. E. CABRAL, Appellant, and . R. A. ALBERATNE E,
Respondent .

s.c. 241—D. C. Colombo, 2.5,21;3/31 A

i\eghgerlce—-.4¢:czdcnt— 4pplzcanon of maxim’ res ipsp qumtur—Onus of proof—
Nature of burden or defence.

In a case vwhere the doctrine of res ipsa loguitur is applicable, the burden on
the defendant is not only to give a reasonable explanation of the accident in
quesuon but also to show that ﬂle specific cause of the accident does not connote

neglxgcnce on his part.

A motor truck belonging to the defendant ran off the road into the plaintifi’s
house, which was about six fect away from tho edgo of the road and stood ata
bend in tho road. Defendant pleaded inevitable accident. He sought to rebut
the presumption arising from the maxim res ipsa loguitur by merely stating that
the immediate cause of the aceident was that tho steering-rod got out of its placo at
He did not, however, adduce any evidence as to how
There was no evidence what-
Even the Motor

. the crucial moment.
* and twhy the steering-rod came out of its place.
Vsocver that tho vchicle was regularly serviced or serviced at all.

Car Examinor who examined the vehiclo soon after the accident had not been

. summoned by the defendant to give evidence.

Held, that the fact that tho steeri;lgq-od went out of control was n‘o answer
unless the defendant proved—and the legal burden was’on him to prove—that
it was no fault of his that the steering-rod failed. . The defendant did not dis-

s
charge, or even attempt to discharge, tho burden that lay on him and was there-

fore liablo to pay dmna'gcs.

* .Wije Bus Co., Lid. . Soysa (1948) 50 X, L, RR. 350, not followed.

APPEAL from ‘a jidgment of the District Court, Colombeo.

1. IV JaJeu(ucIene, Q:C’.', \\'it:h P. Ranasinghe, for the plaintift
appellant. .

4. H. C. dc Silva, for the defendart respoident.
Cur. adv. uuf

September 14 195 .' pE Sicva, J.—--~ ) .

. This is an. appeal from a judgnient of the District Judge, Colombo dis-
missing the plaintiff’s action in which he sought. to recover damages
resulting from a motor truck belonging to the defendant running off the
road into the plaintiff’s house and causing damage to it owing to the
negligence ‘on the part of the driver of that vehicle. Admittedly, at the.
time of the accident, this truck was being driven by the defendant’s
driver acting within the scope of his employment. :The house in question
stands about six feet away from the left edge of the Kandy~-Colongbo road
when facing Colombo. This building consists of a room, a kitchen and a”
front verandah and is a few feet below the road level. It standsat a bend

in the road. At the time of this accident which was on the 27th June.
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1951, this house w asin the oceupation of the plaintiff’s tenant Joachim
Fernando. . J'oaclum Fema‘ndo stated that on the day in question when
he was standing on the road about 10 fathoms away from this house he
saw this truck being driven past him at a fast speed. He then heard a
-crash and saw the front portion of the truck inside his verandah.’ The
front pillats had come down and his father and daughter who happéned
o be in the verandah at the time were found injured. James Singho who
wwas driving this truck at the time of this accident said that on the day in
question he drove the \'gblcle a distance of 43 miles from Gialapitamada
and that when he approached this housc he found his steering. wheel

“ turned by itself > and that he then applied the brakes. On the appli-

«cation of the brakes the vehicle went down the slope in spite of his attempt

to control it. - He admitted that the front wheels of the truck entered

the verandah of the house.- He also stated that when he examined the
truck after the accident he found that the steering-rod had come out of -
the joint where it ineets the tie-rod. The defence, in short, is that this -
was an inevitable accident The learned trial Judge was of the view
that there was no evidence to hold that at the time of the accident the,
vehicle was being driven at a fast speed He held that this was clearly

:a casé where a sudden mechanical defect developed in the course of the.

journey which took the driver unawares. He rightly held that this

is_a case to which the maxim ‘““res ipsa loquitur ’> applied. He was

-satisfied, accepting the evidence of the driver, that the truck ran off the

toad because the steering ceased to function.- He held that the expla-

nation given by the driver displaced the presumption which roso under

-the maxim “‘res ipsa loquitur . As the plaintiff had failed to establish_

negligence on the part of the driver, once the presumption was displaced,

he disizissed the action with costs. He was of the view that the correct-
principle applicable to the facts of this case is set cut in Vijaye Bus Co.

Ltd.v. Soysa'. The plaintiff in that case was a passenger travelling in a

bus and he sustained injuries as a result of that vehicle going off the road.-

" He sued the Company which owned the bus to recover,damages. -The-
defence was that the bus ran off the road as a result of the steering lock.
giving way and that it was an inevitable accident. - The learned District
Judge following Saferumma v. Stddick?® held that the defendant was liable
to pay damages as the defence had not proved that the defect in the,
steering could not have been reasonably foreseen and remedied. In
appeal, the judgment of the. lower Court in that case was set. aside.
Vindham J. held that the maxim ‘ res ipsa loquitur ** applied in that
<casé and ‘consequently a pnma facie case of negligénce had been made
out against the defendant " But he proceeded to state that the burden
cast upon’ the defence was not that of proving the absence of negligence
but merely that of giving'a reasonable explanation’ of the acciderit:—
““an” etplanatxon “which’ would necratn‘e the. presumption-‘of- negﬁgence
which the unexplamed accident had raised ’. This ]udgment. which was

. -delivered in the year 1948, is ‘clearly. in- conﬂxcb with the principle, enun- :-
ciated :-arlier by Dalton J.-in .S’aremmzma v. Szddack 3 ’Ihe‘fq._cts in_ the,
fatter case were tbat a boy. standmg on the doorstep of hlshouse whmh Was,

’ about 27 feet awa.y “from the mlddle of the road \ya.s knocked do“-n and
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injured by a passing bus. - The defence was that the accident was due
to the fact that the steermg gear }nd broken. Dalton J. in dealing with
that defencé observed, : < 7
e A s’mtement- of that kind of course in no way discharges the or;us

. of the defendants or show there was no want of care on their part.
Even assuming that the steering-gear was worn and defective but that
the defendants had no knowledge of the defect, to place the bus on the
road in that condition was a thing nevessarily dangerous to users of the
road and others and it amourts to negligence. .

It would appear that Dalton J. was of the view that the bare statement
that the accident arose as a result of a particular part of the mechanism

giving way at the crucial moment, does not displace the presumption

which arises from the maxim *‘res ipsa loquitur . The Jearned trial

Judrrc took the view that the decision in Vijaya Bus Co. Itd. v. Soysi !
was in accord with the judgment of the House of Lords in Barkwey .
South Wales Transport Co. Lid. 2. Witk respest, I am unable to share that
view. In that case an omnibus belonging to the defendant Company
ran off the road and fell over an cmbankment as the result of tyre-burst.
The plaintiff’s husband who happened to be travelling in that omnibus
met with his death in consequence of the accident The plaintiff claimed
damages from the defendant Company on the ground of negligence. It
was established by the defendant that the tyre-burst was due to what is
called an ‘ impact fracture > due to heavy blows or impacts on the tyre
as the resnlt of the tyre coming into violent contact with some hard
object. It wasalso proved by the defendant that the tyres of their vehicles
were examined regularly, twice weekly, and that this particular tyre was
examined two days before the accident hy the person appointed to exa-
mine the tyres and no defect was discovered. However it was found
that the defendants had not instructed their drivers to report heavy blows
to tyres likely ta cause “ impact fracturcs ”’.  Their Lordships held that
it was the duty of the defendant Company to have instructed their drivers
to report such heavy blows ard the failure to d so rendered them liabl -
to pay damages to the plaintiffl , n account of negligence. In regard
to the maxim °‘ res ipsa loquitur ** Lord Porter in his judgment in that
ase cited with ayproval tlie fallowing obscrvaticn of Erle C.I. in Scott

¢. London Dock Compunie 3,

““YYhere the thing is shown to bLe under the managensent of the
defendant or his servants, and the accident is such as in the ordinary
course of things does not happen if those who have the management usc
proper carce, it affords reasensble evidence, in the absence of expla-
nation by the defendants, that the accident arose for want of care. **
> comes into operation when the facts

The doctrine of *‘ res ipsa loquitur
I.ord Porter stated in

regarding th: e accident arc not sufficiently known.
that ecase that the e\planahon in order to rebut the prcsumphon of”
2(1950) 1 A. E. R. 292.

! (194S) 50 N. L. R. 351.
2 1S65 H. & C. 596.
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negligence arising under this doctrine- must be sn adequate one. - The
]udgmenr. of the Cuurt of Appeal in Barkway v. South Wales Transport
Co. Ltd. ! is reported in 1948 A. E. R. 460 where Asquith L. J. set out in.
very clear language the law regarding the onus of proof when the principle
of ** res ipsa loquitur ** arises. He stated ““ The position ds to the onus
of proof in this case seems to be fanrly summa nscd in tbe fo]]o“ mg short-

proposxtxons —_ )

If the defendantg’ omnibus leav&s the road and falls donn an

1.
‘res ipsa

embankment, and this without more is proved, then
loquitur ”’; there is a presumption thatthe event is caused by the negli-
gence on the part of the defendants and the plaintiff succeeds unless the
defendants can rebut this presumption.

2. It is no rebuttal for the defendants to show, again w 1th')ut- more,
that the immediate cause of the omnibus leaving the road is a tyre- .
burst, since a tyre-burst per se is a neutral cvent consistent and equally
consistent with _negligence or due diligence on the part of the defend-

When a balance has been tilted one w ay, you cannot redr&ss

ants.
The depressed sc’Lle \nll

it by adding an equal weight io each scale.
remaindown . . . .

3. To displace the presumption the defendants must go further aud_
prove (or it must emerge from the evidence as a whole) either (a) that
the burst itself was due to a specific cause which does not connote
negligence on their part but points to its absence as more probable.
or (b) if they can point to no such specific cause, that they used all
reasonable care in and about the management of their tyres.

These propositions were not dissented from by the House of lLords.

In the present action the defendant seeks to rebut the presumptiornr
resulting from ‘ res ipsa loquitur ”’ by mercly stating that the steering-
rod got detached from its joint. Undoubtedly, that is the immediate.
cause of the accident but how and why did the steering-rod come out of”
its place ? Motor vehicles which are regularly serviced and properly
looked after are not generally subject to such defects: In order that the
Court may ascertain whether it was due to any lapse on the part of the
defendant that the steering mechanism gave way it is incumbent on the
defendant to establish that all necessary precautions for the avoidance
of a defect of this nature had been taken by him. There is no evidence
whatsoever that this vehicle was regularly serviced-or ‘serviced at all.
All that the driver says is that durmg this unfortunate’ journey. of 43
miles from Galapxtamada. he did not ﬁnd any defect- in the engine
or steering or in the tie-rod until the vehicle crashed into the plamtlff’
verandah.- Evén the Motor Car Examiner who examined the vehicle,
soon after the accident, had not becn sun:moried by the defendant to give

-In these circun:stances it is idle to suggest that’ prxma. facxer

evidence.
‘res

case of neghnence which arése’in accordancé with tlie doctrine of *
ipsa loquitur > has been di-placed by the bare statorm,nb of ths driver

ST SRR T LBy Y 1 (19500 1 A. E. R. 392...2
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that the steering- -rod gave way. In this connection the observations of.
Denning L.J/in" Southport Co- aperahon v. Esso Pet/oleum Co:, le 1 w hlcbi

zread as follo\\ s are m pomt HE

«

o 3 Apph ing tho ﬂIerchant Prmce 2 wo fiud here that the shxp ran on.

; to tl_ze revetment wall. If the steering-gear was in order, that was.
plain negligence. The ship secks to escape from this charge of negli--
gence by saying that her steering-gear had failed and she was out of
control. But that is no answer unless she proves—and the legal

_burden is on her to prove—that it was no fault of hers that the steering-
year f'uled She has not discharged ’clmt burden, or even attempted to
hscharge it. She is thercfore liable. ’

Adopting tho language of Iord Dcxmmn I would say that the defendant
in this case too has not discharged the burden that lay on him or even
attempted to ‘discharge it. Tho defendant is therefore liable to pay
damages. I would also observe that the casr reported in 51 N. L. 2. 350
wis decided before the cases reported in (1950) 1 A. E. R, 392 and

(1954) 2 A. B. R. 561

The learned trial Jud"e has assessed the damages at Rs. 500 in the event
of the plaintiff being entitled to recover them. There is now no dispute
about the quantum of damages. Accordingly I allow the appeal and
.enter judgment for plaintiff in the sum of Rs. 500 with costs in both Courts.

Swax, J—T agree.
. Anpeul allowed.



