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R esp ond en t
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Negligence— Accident— Application of m axim ' res i p ^  loquitur— Onus of proof—
Nature of burden on defence.

In  a case Where the doctrine of res ipsa loquitur is applicable, the burden on 
the defondant is no t only to  give a reasonable explanation of the accident in 
question bu t also to show th a t the specific cause of the accident does not connote 
negligence on his part.

A motor truck belonging to the defendant ran off the road into the plaintiff’s 
house, which was about six feet away from tho edgo of the road and stood a t  a 
bend in tho road. Defendant- pleaded inevitable accident. Ho sought to rebut 
the presumption arising from the maxim res ipsa loquitur by merely stating th a t 
the immediate cause oft ho accident was th a t tho steering-rod got out of its placo a t 

. tho crucial moment. H e did not, however, adduce any  evidence as to how 
' and trhy tho steering-rod came out of its placo. There was no evidence w hat- 
Wsoever th a t tho vehicle was regularly serviced or serviced a t all. Even the J lo to r 

Car Examinor who examined the vehielo soon after the accident had not been 
summoned by t ho defendant to give evidence.

Held, th a t tho fact th a t  tho steering-rod went out of control was no answer 
unless the defendant proved—and the legal burden was'on him to prove—th a t 
it  was no fault of his th a t tho steering-rod failed. . The defendant did not dis­
charge, or even attem pt to discharge, tho burden th a t lay on him and was there­
fore liablo to pay damages.

’ -1 Vije Bus Co., Ltd. v. Soysa (19-iS) 50 X. L. R . 350, not followed.

jA -P P E A L  from  a judgment- o f th e  D istr ic t  Court-, C olom bo.

I I .  IF. J a y e u a r tle n e , Q .C ., w ith  P . lla n a s in g h e , for the p la in tiff  
appellan t.

A . I I .  C . d< Silea-, for th e  d efen dan t respondent.

C u r. ado . vuU.

Septem ber 14, 1955. h e  S il v a , J .—  '

. T h is is on  appeal from  a jud gm en t o f  th e  D istr ic t  Ju d ge , C olom bo, d is ­
m issing th e  p la in tiff's  action  in  which h e  sou gh t, to  recover dam ages, 
resu lting from  a  m otor truck  belonging to  th e  defendant- running o ff th e  
road in to  th e  p la in tiff’s  h ouse and  causing dam age to  i t  ow ing to  th e  
negligence on th e  p art o f  th e  driver o f  th a t  veh ic le . A d m itted ly , a t  the- 
tim e o f  th e  accident-, th is  truck  -was being driven  by th e  d efen dan t’s 
driver actin g  w ith in  th e  scop e o f  h is em p loym en t. /T h e  h ouse in  question  
stan d s ab ou t s ix  fee t aw a y  from  th e  left edge o f  th e  K a n d y -C o lo n ^ o  road 
w hen facing Colom bo. T h is build ing con sists o f  a  room , a k itch en  and a 
fron t verandah and is a few  fee t  below  th e  road lev e l. I t  stan d s at a b en d  
in  th e  road. A t  th e  t im e  o f  th is  accident w hich  w as bn th e  27th  J u n e ,
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1951 , th is  h ou se  w a s in  th e  occu p ation  o f  th e  p la in tiff’s  te n a n t Joach im  
IFernando. .j J o a c h im  ^ e m a h d o  s ta te d  th a t  on  th e  d a y  in  q u estion  when  
h e  w as s ta n d in g  on  th e  road a b o u t 10 fa th om s a w a y  from  th is  h ou se he 
s a w  th is  tru ck  b ein g  d riven  p a st h im  a t  a  fa st  sp eed . H e  th en  heard a  
•crash an d  sa w  th e  fro n t p ortion  o f  th e  truck  in sid e  h is  verandah. T he  
fr o n t  pillars h a d  co m e d ow n  an d  h is fa th er an d  d a u g h ter  w h o  happened  
f o  be in  th e  veran d ah  a t  th e  t im e  w ere found injured. J a m e s  S in gh o  w ho  
w a s d riv in g  th is  tru ck  a t  th e  t im e  o f  th is  acc id en t sa id  th a t  on  th e d a y  in  
q u estio n  h e  d ro v e  th e  veh ic le  a  d ista n ce  o f  4 3  m iles from  G alap itam ada  
a n d  th a t  w hen  h e  ap proach ed  th is  h ouse h e  fou n d  h is  steer in g-w h ee l 
“  turned b y  i t s e l f ”  an d  th a t  h e  th e n  applied  th e  brak es. On th e  ap p li­

c a t io n  o f  th e  brakes th e  veh ic le  w en t dow n th e  slop e in  sp ite  o f  h is  a ttem p t  
t o  con trol it . H e  a d m itted  th a t  th e  fron t w heels o f  th e  tru ck  entered  
t h e  verand ah  o f  th e  h ouse. H e  a lso  s ta ted  th a t w h en  h e  exam in ed  th e  
tru ck  after  th e  a cc id en t h e  fo u n d  th a t  th e  steerin g-rod  h ad  com e o u t o f  
t h e  jo in t w here i t  m ee ts  th e  tie-rod . T he d efen ce, in  sh o rt, is  th a t  th is  ■ 
w a s  an in ev ita b le  a cc id en t T h e learned tria l J u d g e  w as o f  th e  v iew  
th a t  there, .was n o  ev id en ce  to  h o ld  th a t  a t  th e  t im e  o f  th e  acc id en t th e  
v eh ic le  w as b ein g  d riven  a t  a fa s t  sp eed  H e  h eld  th a t  th is  w as clearly  
•.a case w here a  su d d en  m echan ica l d efec t d evelop ed  in  th e  course o f  th e  
jo u rn ey  w hich  to o k  th e  driver unaw ares. H e  r ig h tly  h eld  th a t  th is  
i s  a  case to  w hich  th e  m axim  “  res ip sa  loq u itu r ”• ap p lied . H e  w as 
satisfied , a ccep tin g  th e  ev id en ce o f  th e  driver, th a t  th e  tru ck  ran o ff  th e  
Toad because th e  s teer in g  ceased  to  fun ction .' H e  h eld  th a t  th e  ex p la ­
n ation  g iv en  b y  th e  driver d isp laced  th e  p resum ption  w h ich  roso under 
th e m axim  “ res ip sa  loq u itu r ” . A s th e  p la in tiff  h a d  fa iled  to  estab lish , 
n eg lig en ce  o n  th e  p a r t o f th e  driver, once th e  p resu m p tion  w a s displaced, 
h e  d ism issed  th e  a c tio n  w ith  costs. H e  w as o f th e  v ie w  th a t  th e  correct 
p rin cip le  ap p lica b le  to  th e  fa c ts  o f th is  case is  s e t  c u t  in  V ija y a  B u s  C o. 
L ld .v .  S o y s a  *. T h e p la in tiff  in  th a t  case w as a p assen ger travellin g  in  a  
bus and h e  su sta in ed  in juries as a resu lt o f  th a t v eh ic le  g o in g  o ff  th e  road. 
H e sued  th e  C om pany w hich  ow ned  th e  bus to  reco v er ,d a m a g es. The- 
•defence w as th a t  th e  b u s ran o ff  th e  road as a  resu lt o f  th e  steerin g lock, 
g iv in g  w ay  an d  th a t  i t  w as an  in ev ita b le  acc id en t. - T h e  learned D istrict  
J u d ge fo U o v n h g .S a fe n u m m a  v . S id d ic k i>held  th a t  th e  d efen d a n t w as liable  
■to p ay d am ages as th e  d efence h ad  n o t  proved  th a t  th e  d efec t in  the. 
stee r in g  cou ld  n o t  h a v e  b een  reasonably foreseen, and. rem edied . In  
ap peal, th e  ju d g m en t o f  the. low er Court in th a t  ea se  w as s e t  aside. 
W indham  J . h e ld  th a t  th e  m axim  “ res ipsa lo q u itu r ”  ap plied  in  th a t  
-caso and  co n seq u en tly  a  p rim a facie  case o f  n eg lig en ce  h ad  b een  m ade  
o u t  a g a in st th e  d efen d a n t. B u t  h e proceeded to  s ta te  th a t  th e  burden  
ca st u p on  th e  d efen ce  w as n o t  th a t  o f  proving th e  a b sen ce  o f  negligence  
h u ?  'm erely' th a t  o f  giving- a  reasonable ex p la n a tio n  o f  t h e - acc id en t—  

a n 'ex p la n a tio n - which' w ould  n eg a tiv e  the. p resu m p tio n -o f-n eg lig en ce  
w hich  th e  unexplained. a cc id en t h ad  raised  ” . T h is  ju d g m e n t w h ich  w as  

•delivered in  th e  y eh r  1948, isiclearly. in  con flict w ith J h e '-p M cip le .e n u n - v 
d a te d  ,-arher b y  D a lto n . J .- in  S a fe n u m m h J i. S i d d t e * . j £ h 6  f a c ta J n th Q -  
■latter case w ere th a t  a  b oy .sta n d in g  on  th e  d o o rstep 'o f h is  h o u se  which, w as j 
a b o u t  27 f e e t  a w a y  from  th e  m idd le o f  th e  road w a s k n ock ed  dow n and

.V.-.- . - . t ■.; - . .\ . V .  . A •

* 11948) 50 'if. L. B . 351. >  (1934) 37 JV. L :R . 25.
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in jured  b y  a  passing bus. 'T he d efen ce w as th a t  th e  accid en t w as d u e  
to  th e  fa c t  th a t  th e  steering-gear had broken . D a lton  J .  in  dealing w ith  
th a t  d efen ce  observed, • • ’ '

“  A  sta tem en t o f  th a t kind o f  course in  no w ay  discharges th e  on us  
. o f  th e .d e fen d a n ts  or show  there w as n o  w ant o f  care on th e ir  part. 

E v e n  assu m ing th a t the steering-gear w as worn and d efective but. th a t  
th e  d efen d an ts had no know ledge o f  th e  d efect, to  place th e  bus on  th e  
road in  th a t  condition was a th in g  necessarily^dangerous to  users o f  th e  
road and  others and it  am ounts to  negligence. ”

I t  w ou ld  appear th a t D alton  J . w as o f  th e  v iew  th a t th e  bare sta tem en t  
th a t  th e  acc id en t arose as a result o f  a particu lar part o f  th e  m echanism  
g iv in g  w a y  a t  th e  crucial m om ent, d oes n o t displace th e  presum ption  
which arises from  th e m axim  “ res ip sa  loquitur ” . T he learned trial 
J u d g e  to o k  th e  view  th a t the decision  in  V ija y a  B u s  Co. L id .  v. S o ysn  1 
was in  accord w ith  th e  judgm ent of th e  H ou se of Lords in  B arkw o .y  r .  
S o u th  W a les  T ra n sp o r t Co. L td . 2. W ith  respect, I  am unable to  share th a t  
v iew . In  th a t case an om nibus belonging to  th e  defendant C om pany  
ran o ff  th e  road and fell over an em b ank m ent as th e  result o f  tyre-burst. 
T h e p la in tiff’s husband w ho happened to  b e travelling in th a t  om nibus  
m e t w ith  h is death  in  consequence o f  th e  accident T he p la in tiff claim ed  
dam ages from  th e  defendant C om pany on  th e  ground o f  negligence. I t  
w as estab lish ed  b y  the defendant th a t  th e  tvre-burst was due to  w hat is  
called  an  “ im p a c t  fracture ” due to  h e a v y  blow s or im pacts oh th e  tyre  
as th e  result- o f  th e  tyre com ing in to  v io lent con tact with som e hard 
ob ject. I t  w as also proved by the d efen d an t th a t the tyres o f their veh icles  
w ere exam in ed  regularly, tw ice w eek ly , and th a t th is particular tyre  w as  
exam in ed  tw o  days before the accid en t b y  th e  person appointed to  e x a ­
m ine th e  t y r e s  and  no defect w as d iscovered . H ow ever i t  w as found  
th a t  th e  d efen d an ts had not instructed  th e ir  drivers to  report h ea v y  b low s  
to  ty re s  lik e ly  to  cause “ im pact fractures ” . Their Lordships held  th a t  
it  w as th e  d u ty  o f  the defendant C om pany to  h ave instructed  their drivers  
to report such h eavy  blows and the fa ilure to  d i so rendered them  liab l - 
t o  p a y  dam ages t o  the p la in tiff, n a cco u n t o f  negligence. In regard  
to  th e  m a x im  “ res ipsa loquitur ’* Lord P orter in  h is judgm ent in  th a t  
case c ited  w ith  ay.proval the follow ing observation  o f  Erie C .J. in S co tt 

r. L o n d o n  D o ck  C o m jm n u 3.

‘‘ W here th e  thing is shown to  b e under th e  m anagem ent o f  th e  
d efen d a n t or h is  servants, and th e  acc id en t is  such  as in  th e  ordinary  
c o u r s e  o f  th in gs does n o t happen i f  th o se  w ho h a v e  the m anagem ent u se  
p rop er care, it  affords reasonable ev id en ce, in  th e  absence o f  e x p la ­
n a tio n  b y  th e  defendants, th a t  th e  acc id en t arose for w ant o f  care. ” •

T he d o ctr in e  o f  “ res ipsa loquitur ” con ies in to  operation w hen th e  fa cts  
.regarding th e  accident arc not su ffic ien tly  know n. I.ord P orter sta ted  in  
th a t  ca se  th a t  th e  explanation in  order to  rebu t th e  presum ption  o f

» (19 IS) 50 X .  L . /?. 35/. 5 (1950) 1 A . E. K. 392.
3 1SG5 H.  <£■• C. 59G.
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n egligence arisin g  u n d er  th is  d octr in e’ m ust be an  a d eq u a te  on e. - T h e  
ju d g m en t o f  th e  C ourt o f  A p p ea l in  B a rk ic a y  v . S o u th  W a le s  T r a n s p o r t  
C o . L id . 1 is  reported  in  1948 A . E . R . 460 w here A sq u ith  I>. J .  s e t  o u t  in. 
v er y  clear lan guage th e  la w  regard ing th e  onus o f  p roof w hen  th e  p rin cip le  
o f  “  res ip sa  lo q u itu r  ”  arises. He' s ta le d  “ T he p osition  a s to  th e  on u s  
o f  p ro o f in  th is  ca se  seem s to  b e  fa ir ly  sum m arised in  th e  fo llow in g  sh o r t  
p ro p o sitio n s’:—  ' -  ' ’ ' v ;

1. I f  th e  defen dan t^ ’ o m n ib u s leaves th e  road" an d  fa lls  d ow n  an  
em bankm ent, an d  th is  w ith o u t m ore is  proved , th e n  “  res ip sa  
loqu itur th ere  is  a  p resu m p tion  th a t th e  even t is  caused  b y  th e  n eg li­
gen ce  on  th e  p a rt o f  th e  d efen d a n ts and  the p la in tiff su cceeds u n less t h e  
d efendants can  reb u t th is  presum ption .

2 . I t  is  no reb u tta l for  th e  defen dan ts to  show , again  w ith o u t m o re , 
th a t  th e  im m ed ia te  cau se  o f  th e  om nibus leaving th e  road  is  a  tyre - , 
burst, sin ce a  ty re -b u rst p e r  s e  is  a  neutral even t co n sis ten t and  eq u a lly  
con sisten t w ith  n eg lig en ce  or d u e  d iligence on  th e  p a rt o f  th e  d efen d ­
a n ts. W hen a  b a lan ce  h a s  b een  tilted  one w ay, y o u  can n ot redress  
i t  b y  adding  an  eq u a l w e ig h t to  each  scale. T he depressed  sca le  w ill 
rem ain dow n . . . .

3 . T o d isp lace th e  p resu m p tio n  th e  defendants m u st go  furth er an d  
p rove (or i t  m u st em erge from  th e  evidence as a  w hole) e ith er (a) th a t  
th e  burst it s e l f  w as d u e  to  a  specific cause wlu'ch d oes n o t  con n ote  
negligence on  th e ir  p a r t  b u t  p o in ts  to  its  absence as m ore p robable, 
or (6) i f  th ey  can  p o in t  to  n o  su ch  specific cause, th a t  th e y  used  a ll 
reasonable care in  an d  a b o u t th e  m anagem ent o f  th e ir  tyres. ”

T h ese propositions w ere n o t  d issen ted  from  by th e  H ou se  o f  I.-ords.

In  th e  presen t a c tio n  th e  d efen d an t seeks to  rebut th e  p resu m p tion  
resu ltin g  from  “  res ip sa  lo q u itu r  ” b y  m erely sta tin g  th a t  th e  steer in g -  
rod g o t  d etach ed  from  it s  jo in t . U nd oub ted ly , th a t  is  th e  im m e d ia te , 
cause o f  th e  a cc id en t b u t  h o w  an d  w h y  did th e  steering-rod  com e o u t  o f  
it s  p lace ? M otor v eh ic le s  w h ich  are regularly serv iced  an d  prop erly  
look ed  after are n o t gen era lly  su b jec t to  such defects.' In  order th a t  t h e  
C ourt m ay  ascerta in  w h eth er  i t  w as due to  an y  lap se on  th e  p a rt o f  t h e  
d efen d an t th a t  th e  steer in g  m echan ism  gave w ay i t  is  in cu m b en t on  t h e  
d efen d an t to  es ta b lish  th a t  a ll n ecessary  precautions for  th e  a v o id a n ce  
o f  a  d efect o f  th is  n a tu re  h ad  been  tak en  by  him . T here i s  n o  e v id e n c e  
w hatsoever th a t  th is  v e h ic le  w as regularly serv iced -or serv iced  a t  all.'. 
A ll th a t  th e  driver sa y s  is  th a t  during th is unfortun ate jou rn ey , o f  4 3  
m iles from  G alap itam ad a  h e  d id  n o t  find an y  d efec t in ^ th e  en g in e  
or steerin g  or in  th e  tie-rod  u n til th e  veh icle crashed in to  th e  p la in tif f ’s  
verandah'. - E v e n  th e  M otor Car E xam in er w ho exam in ed  th e  veh ic le ,, 
soon  a fter  th e  a cc id en t, h a d  n o t  b een  sum m oned by  th e  d efen d an t fo  g iv e  
ev id en ce. In  th ese  c ircu m stan ces i t  is  id le  to  su ggest th a t  prim a' fa c ie  
case  o f  n eg ligence w h ich  a ro se ’in  accordance w ith  th e  d octr in e  o f  ■“  r e s  
ip sa  loq uitu r ” h as b een  d isp laced  b y  th e  bare sta te m e n t o f  th e  d r iv e r

.V .. ,V .I  ; s  U 1 U ) 5 « U950) 1 A .  E .  R . 392.
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t h a t  the steering-rod gave w ay. In  tin's connection  the ob servation s of. 
D en n in g  L.JVin S o u th p o r t C o-opera tion  v . E sso  P etro leum  Co':, L t d . 1 which; 
rea d  a s  fo llow s are in  p oin t

“ A pp lying th e  M erch a n t P r in c e a wo find here th a t th e  sh ip  ran  o n . 
. to  th e  revetm ent wall. I f  th e  steering-gear w as in  order, th a t  w as. 

p la in  negligence. The sh ip  seeks to  escape fro m  th is charge o f  n eg li­
gen ce  b y  saying th a t her steering-gear had  failed and sh e w as o u t o f  
con tro l. But. th a t  is no answer unless she proves— an d  th e . legal 
-burden is on her to  prove— th a t i t  w as no  fau lt o f  hers th a t th e  steering- 
g ea r  failed. .She has n o t discharged th a t burden, or even a ttem p te d  to  

. d isch arge it . She is  therefore .liable. ”

A d op tin g  th e  language o f  Lord Denning I  would say  that th e  d efen d an t  
in  th is  case too has n o t discharged the burden th a t lay on him  or even  
a tte m p ted  to  d ischarge it. Tho d efendant is therefore lia b le  to  pay  
d am ages. I  w ould  also observe th a t th e  eat' reported in 5 1  N . L : l i .  3 5 0  
w as decided before th e  cases reported in  (1950) 1  A .  E . R .  3 9 2  and  
(1 9 5 4 )  2  A .  E . R .  561.-

T h e learned trial Ju dge has assessed th e  dam ages a t  R s. 500 in  th e  ev e n t  
o f  th e  p laintiff being en titled  to  recover them . There is now  no d isp u te  
a b o u t th e  quantum  o f  dam ages. A ccord ingly  I  allow  th e  ap p ea l and  
en ter  judgm ent for p la in tiff in th e  sum  of R s. 500 w ith  costs in  b o th  Courts.

S wax, J.—I agree.
A-npeul a llo w ed .


