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Mortgage— Shares' in Company—Delivery of scrip—Delivery of possession— 
Cession of right—Sale in execution against mortgagor—Knowledge of 
mortgage—Title of Fiscal's transferee—Action on mortgage bond—  
Roman-Dutch lato.
The first and second defendants mortgaged shares in a Company 

with the plaintiff by bond and deposited the share certificates with the 
plaintiff along with the bond. While the shares were under mortgage 
the third defendant purchased the shares in execution of a money decree 
against the first and second defendants and obtained Fiscal's conveyance. 
Thereafter the shares were registered in the Company's register under 
the name of the third defendant.

Held (In an action on the bond by the plaintiff), that delivery of the 
share certificates was not sufficient evidence of the effective delivery 
of the shares mortgaged. The possession of the share certificates 
did not give to the plaintiff such control and direction of the shares 
mortgaged as to be equivalent to possession in law of the shares mortgaged.

As regards delivery of possession the mortgagee of an incorporeal 
right stands on the same footing as that of a corporeal right. Although 
an incorporeal right is incapable of physical delivery possession may b e  
given by cession of right.

Held, further, that, as the third defendant bad knowledge of the 
mortgage, the plaintiff was entitled to resort to the shares in her hands 
in execution of a' decree on the bond.

Held, also, that the Roman-Dutch Law was applicable to the case.

A P P E A L  from  a ju d g m en t o f  th e D istr ict  Ju d g e  o f  C o lom b o . T h e  
fa cts  appear from  th e h ead -n ote .

N . Nadarajah, K .C .  (w ith  h im  E . F . N . O r a t i a e n  and S. J. K a  Air ga m er ) ,  
fo r  th e p la in tiff, ap p ella n t.— T h e  qu estion  for  con sid eration  is , w h ere  
shares in  a C om p an y  h ave  been  m ortg a g ed  b o th  b y  h y p oth eca ry  b o n d  
and delivery  o f  the share certifica tes to  the m ortgagee , w h eth er an  
execu tion  sale o f  th e righ t, title  and  in terest o f  th e m ortg ag or  in  th e  
shares extingu ishes th e m ortg a g ee ’s righ ts even  w here th e ex ecu tion  
purchaser had  kn ow led ge  and  n otice  o f  the ex isten ce  o f  th e  m ortg ag e . 
T h e pluintiff in th e  presen t case  is th e  m ortgagee , th e first and secon d  
d efendants are th e execu tors o f  th e  d ecea sed  m ortgagor, and th e  th ird  
defen d an t h a d  cau sed  to  b e  seized  and sold  and  h erse lf pu rch ased  th e  
shares in qu estion  u nder a m o n e y  d ecree  in  D . C ., C o lom bo , N o. 5 2 ,407 -

Shares are regarded as m ov a b les . S ection s  61 -69  o f  th e C om p an ies  
O rdinance, N o. 51 o f  1938, are re levant. I t  is th e  -E n glish  la w  w h ich  
w ou ld  govern  a m ortgage  o f  shares. S ection  3 o f the C ivil L a w  O rd inance 
(C ap . 66) d efin ite ly  states th at any  m a tter  relating  to  jo in t  stock  com p a n ies  
is  to  be  d ec id ed  a c c o r d in g -to  th e  E n g lish  la w , un less it  has been  super­
seded  b y  sp ecia l en a ctm en t. T h ere  is  n o enactm ent, superseding  th e
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'E nglish  law  as regards m ortgages o f  shares. M oreover,*  shares in  C om ­
p a n ies  w ere th ings unknow n to  th e  R om a n -D u tch  law . A ccord in g  to  
E n g lish  law , the m eth od  o f  dealing w ith  shares is  b y  share certificates. 
T h e  certificates are the on ly  ev id en ce  o f  tit le , and a m ere deposit o f  them  
is  sufficient to  create an equ itable m ortgage— P alm er on  C om pany L aw  
(16 th  ed .) 127; Societe General de Paris v. W alker Bradford Banking 
Co. v . Briggs 2.

A ssum ing  that R om a n -D u tch  law  is ap plicable in the presen t case, 
a  m ortgage o f  m ovab le  property  m ay  be  effectua lly  m ade by  delivery of 
th e  m ovable  to  th e cred itor cou p led  w ith  an agreem ent that it  is to  be 
h e ld  as security— W ille  on M ortgage (1920 ed .) 95 ; V o te  20. 3. 1 ;
V o e t  20 1. 12; G rotius Intro  2 .48 .26 -28 ; Tatham v. Andree s. T he 
d ifferen ce  in law  betw een  a m ortgagee wit.h possession and a m ortgagee 
w ith ou t possession  o f  th e  p roperty  m ortgaged  is dea lt w ith  in Adaicappa 
C h etty  v . Perera et al.*; V oet 20. 1. 13 ; W ille  on  M ortgage p. 257; 
Coaton v. Alexander  a. See also (Miller v . Y oun g*; Ram en Chetty v. 
Cam pbell Muttiah Chetty v . Don Martinas 8;  Cosy Lebbe Marikar v. 
Aydroos Lebbe Marikar *; Meera Saib.o v. M uttu Chetty  *°; Vellaiappa 
C h etty  v . Pitcha M aulo11. T he v iew  expressed in M ohideen v. Abubacker  11 
o n  th is question  is  obiter. T h e  presen t case is to  be  dstinguished in 
tw o  re sp e c ts :— (1) there w as delivery o f  the property  m ortgaged, 
(2 )  th e purchaser had notice  o f  the m ortgage. A  purchaser w ith  notice 
d o e s  n ot stand in a better position  than the pledgor h im self— L e e ’s 
Introduction to Rom an-D utch Law  (3rd ed .) p . 205 ; W ille  on  M ortgage 
p. 258.

T h e  ap pellant is also en titled  to  su cceed  on  the ground th at the F is ca l's  
transfer to  the third defen dant con v eyed  m erely  “  the right, title and 
in terest ”  w hich  th e  execu tors h ad  in the shares; the interest o f the 
ex ecu tors  w as su b ject to  the m ortgage.

H . V. Perera, K .C . (w ith  h im  S. J. V. Chelvanayagam, E. B . W ik- 
remanayakc and V. W ijetunge) ■ for  the third defendant, respondent.—  
T h e  law  in  C eylon  w ith  regard to  the m ortgage o f  m ovables is the R om an- 
D u tch  law — Hong Kong and Shanghai Bank v. Krishnapillai 13. The 
equ itab le  m ortgage  o f  E n g lish  law  is n ot recogn ized  in  C eylon . U nder 
th e  R om a n -D u tch  law  a m ortgage o f m ovab les unaccom pan ied  by 
d e livery  does n ot create  any rights in rem . T he delivery o f  the share 
certifica tes  in  the presen t case is n ot the sam e th ing as the delivery of 
th e  shares. A  share certificate  is m erely  o f  evidential value. A  share is 
n o t  a corporeal th ing, and a sym b olic  delivery  is possible on ly  where 
p h ys ica l delivery  is possib le . In  the case o f "an  incorporeal th ing or 
r igh t the form  o f d e livery  m a y  vary  accord ing  to the nature o f  the thing 
o r  right, and assignm ent or cession— W ille  on  M ortgage, pp . 127-8; 
L e e 's  Introduction to Rom an-D utch Law  (3rd ed.) p. 202. In  the absence 
o f  delivery  o f the shares to  the plaintiff along w ith the m ortgage bond,

» L. R. 11 A . C. 20 at 29.

* f is 6 3 ) l  M owJe P . O. (N. S.) 386.
* (1928) 30 N. L. R. 27.
■» S. A. L. R. (1879) 9 Buch. 17.
*(1872-6) Ram. 23.

’  (1896) 2 N. L. R. 94.
• (1904) 2 Bal. 182.
• (1890) 1 C. L. Rep. 1. 

>• (1893) 3 G. L. Rep. 37. 
11 (1899) 4 N. L. R. 311. 
11 (1920) 8 C. W. R. 118.

13 (1932) 33 N. L. R. 249.
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th e  th ird  d efen d an t w h o  has ob ta in ed  delivery  o f  th e  shares in  a ccord a n ce  
w ith  th e  p rescribed  ru les is en titled  to  keep  th em — Taiham v . A ndree1.

T h e  fa c t  th a t th e  th ird  d efen d an t h ad , w h en  sh e  bou g h t th e  shareB a t  
the execu tion  sale n o tice  o f  idle m ortgage in  p la in tiff’ s fav ou r ca n n o t 
a ffect h er rights. A  tran sfer  o r  sa le from  th e  m ortgagor stands o n  a  
different footin g  from  a  tran sfer a t a  F is ca l ’ s sa le. I n  th e  form er, a  
pu rch aser w ith  n otice  o f  th e m ortgage  can  be  su ed  b y  th e m ortg ag ee , 
b u t  in  the case  o f  an ex ecu tion  sale as against th e  m ortg ag or th e  m o r t­
gagee w ith ou t possession  ca n n ot p rev en t th e  sale free  from  th e  m ortg a g e  
and  can n ot fo llow  the m ortgaged  good s in to  th e  h an ds o f  the purchaser—̂  
Miller v . Young (supra); Adaicappa C hetty v , Perera (supra). W h ere  th e  
sale is b y  th e  F isca l the pu rch aser is  n ot regarded as a p rivy  o f  th e d e b to r  
and gets h is title  sole ly  by  operation  o f  law . S ee a lso Silva v. Oimarah *.

W h a t w as sold  to  th e  th ird  d efen d an t w as n ot th e right, title  and  in terest 
o f  the m ortgagor in th e shares b u t th e  shares th em selves.

Nadarajah, K .C .,  in  rep ly .— E x e cu tio n  pu rch aser  is n o t in  a b e t te r  
position  than a purchaser a t a private  sale— W ille  on  M ortgage  p . 2 5 9 ; 
Coaton v. Alexander (supra); M a a sd orp ’s Institutes, Vol. 2 (5th  ed.) p . 339 ; 
V a n  der K e e se l’ s S elect Theses  (L o r e n z ’s T ran slation ) p . 157.

N o form al cession  o f  the shares w as n ecessary  t o  con stitu te  d e liv e ry  
o f  th em — National Bank o f S. Africa, L td . v. C ohen ’s Trustee 3;  B ern ­
stein v . M ankow itz’ s Assignee *; Colonial Bank v. Frederick W hinney  * .

cur. adv. v id t.
Ju n e 18, 1945. Keuneman J .—

T h e  p la in tiff brou gh t th is a ction  against th e first and secon d  d efen d an ts , 
respondents, as ex ecu tors  o f  th e Last. W ill and T estam en t o f  H .  B a stian  
F ernando, d eceased , for  a su m  o f  B s . 144 ,541 .25  and  fu rth er in terest 
thereon , on  b o n d  m a rk ed  A  d a ted  S ep tem b er  28, 1922. T h e b o n d  
purported  to  h yp oth eca te  900 shares in th e C hilaw  C ocon u t C o m p a n y , 
L td .,  n ow  ca lled  H . B a stia n  F ern a n d o  E sta tes , L t d .,  bearing N os. 3501 
to  3600 and  3701 to  4500 in clu s ive . T h e  th ird  d e fen d a n t w as ad ded  as a
p arty  to  the action  so  as t o  b e  b ou n d  b y  th e decree , on  the fo o tin g  th a t
she, w ith  n otice  o f  th e m ortg ag e  ab ove  m en tion ed , h ad  ca u sed  to  bft 
seized  and so ld  and  h erse lf pu rch ased  the sa id  shares.

T h e first and secon d  d e fen d an ts con sen ted  to  ju d g m en t, a n d  
th e action  as against th e  th ird  d efen d an t w as d ism issed  w ith
costs , and th e p la in tiff n ow  appeals against th a t  ju d g m en t. T h e
facts  w ere n ot su bstan tia lly  in d ispu te in  th is  ap peal. I t  ap peared  
in  ev id en ce  th at th e  share certifica tes  o f  th e  shares m ortg ag ed  to  th e  
p la intiff w ere d ep os ited  w ith  th e  p la in tiff a long  w ith  th e  b o n d  
A , and it  is n o t n ow  in  d isp u te  " th a t  th ese  certifica tes h ave  a lw a y s  
been  in  the p ossession  o f  th e  pla in tiff up to  date . I t  fu rth er a p p eared  
th at the pla intiff n otified  h is c la im  as m ortgagee  to  th e C om p an y , a n d  in  
the C om p a n y ’s B eg is te r  (P  24 ) p en cil n otes  w ere m a d e  against th® 
re levant shares in d ica tive  o f  th e  m ortgage  crea ted . I t  is c lear , h ow ev er , 
that under ou r la w  th ere is  n o  p rov ision  th a t su ch  a m ortgage  o r  p le d g e  
o f  shares shou ld  b e  registered . O rdinance N o . 8  o f  1871 and th e  la te r

1 {1863) 1 Moore's P. C. {N. S.) 386 at > S. A. L. S. {1911) A. D. 235 at 246,260.
409. 4 S. A . L. B. (1933) C. P . D . 466 at 469.

• {1903) 7 N. L. B. 135 at 137-8. 4 L. B. 11 A. C. 426.
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R egistration  o f  D ocu m en ts  O rdinance (C ap . 101) w hich  relate to  the 
registration  o f  b ills o f  sale d o  n ot ap p ly  to  shares in  com panies.

W h ile  these shares w ere su b je ct to  th e above m ortgage, D r. C . S . P . 
P eir is  w ho held a m on ey  decree in  D . C ., C olom bo, N o. 52,407, caused 
t o  b e  seized  in execu tion  on  J u ly  31, .1933, and to  be sold  on  Septem ber 
13, 1933, and h im self purchased  on  behalf o f  h is w ife  the th ird  defendant 
a  b lo c k 'o f  2 ,540  shares in H . B astian  F ernando E sta tes, L td .,  registered 
in  th e  nam e o f  th e late H . B astian  F ernando. F is ca l ’s conveyance 
P  6  w as issued to  th e purchaser w hereby “  all the right, title and interest 
o f  the defendants aforesaid  in  the sa id  property ”  was transferred. “  The 
d efendants aforesaid ”  w ere th e  first and secon d  defendants, the ’ exe­
cu tors  o f  the last w ill o f  H . B astian  F ernando. I t  m ay  be added that 
a lth ough  th e share num bers w ere n ot given  the 2 ,540  shares included 
all the shares registered in  th e nam e o f  H . B astian  F ernando in the 
C om p an y  and therefore w ou ld  ca tch  up the shares now  in question . 
T h erea fter the shares n ow  in  question  were registered in the C om p an y ’s 
R eg is te r  under the nam e o f  the third defendant. This w as done on 
O ctob er  30, 1942, sh ortly  before  the present action.

Several issues w ere fram ed  at the trial, and the findings o f the D istrict 
J u d g e  m a y  be sum m arized  as fo llow s : —

(a) th at the m ortgage created  by  docum ent A  w as a  m ortgage o f an
in corporea l m ovab le  and that there was no provision  in law  that 
a m ortgage in resp ect o f  shares in a com p an y  be  registered.

(b ) that the law  ap plicable to  the m atter w as the R om an -D u tch  la w ;
(c ) that there w as an absence o f  delivery  to  the p la in tiff o f  the in ­

corporeal th ing  m ortgaged . T h e D istrict Judge did n ot consider 
th at th e delivery  o f  the share certificates am ounted  to  delivery 
o f the shares m ortgaged ;

(d ) th at as a consequ ence  o f  (c) the m ortgagee (plaintiff) cou ld  not
p reven t the sale o f the m ovab le  property  in execution  o f a 
th ird  p a rty ’s w rit;

(e ) th at after th e sale under the third p a rty ’ s w rit the m ortgagee
cou ld  n o lon ger fo llow  the th ing m ortgaged  but* h a d . m erely  
a right to  c la im  preferen ce in  th e p roceed s o f that sa le;

( / )  th at the rules laid dow n  in  the R om a n -D u tch  law  w ith  regard to  
the m ortgage o f  corporeal m ovables also applied to  the M ort­
gage o f  in co rp o re a l. m ovab les, m ore particu larly  the rules 
re la t in g 'to  delivery  o f  the th ing m ortgaged ; *'•'

{g )  that the third defendant prior to  her purchase at the F is ca l’s sale 
h ad  actual notice  o f the ex istence o f  the m ortgage in  favour 
o f  the plaintiff in  respect, o f  the shares in qu estion ;

(h) th at under th e law  o f  C ey lon  the finding on  (g) d id  n ot m ake 
the th ird  d e fen d a n t’ s purchase o f  th e shares at the F is ca l ’s 
sale su b je ct to  the m ortgage in favou r o f  the p la intiff;

>. (i) th at the p la in tiff’ s c la im  w as n ot p rescribed :

I  m a y  add th a t th e  findings w ith  regard to  (a), (g) and (») w ere n ot 
d isp u ted  in appeal, and I  am  o f  opin ion  flja t  th ey  are correct.

A s  regards finding (6 ) o f  the D istr ict Ju dge, it  appears from  the ju d g ­
m e n t  th at in  the cou rt be low  it  w as “  com m on  ground ”  th at th e R om an-, 
D u tc h  la w  applied  to  th e  rights o f  the- parties. I n  appeal, h ow ev er,'
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th e argum ent w as a d va n ced  th a t C ap. 66, section  3— o r  th e  previous 
O rdinance 22  o f  1866— ap plied , as th is  w as a  qu estion  “  w ith  resp ect 
t o  th e la w  o f  J o in t  S to ck  C om pan ies an d  th at th is m a tter  w as governed  
b y  the E n g lish  L a w . I n  m y  op in ion  th e  presen t m a tter  rela tes t o  th e 
m ortgage  o f  m ov ab les  and  is  n o t  a m a tter  w ith  re sp e ct to  J o in t  S tock  
C om pan ies. I n  H ong K ong and Shanghai Bank v . Krishnapillai1 a sim ilar 
argum ent w as ad va n ced  w ith ou t su ccess , and it  w as h e ld  th at “  the 
right o f  a p led gee  to  se ll h is secu rity  w ith ou t recourse to  a cou rt o f  la w  is  
pecu liar to  the E nglish  la w  o f  m ortgage  an d  p led ge , and  th e  co m m o n  
la w  o f  th e  land in  th e  m a tter  o f  m ortg ag e  and  p le d g e  does n o t g ive  p la ce  
to  the E n g lish  law  o f  m ortg ag e  and  p led ge , an d  th e co m m o n  la w  o f  th e 
land in  th e m a tter  o f  m ortg a g e  an d  p led ge  d oes  'n o t g ive  p la ce  to  th e 
E n glish  la w  w hen  th e m ortgage o r  p led g e  is a  B a n k  ” . O rdinance 22 o f  
1866 w as considered  in th is con n ection . ’

F indings (c ), (d ), (e ) and  ( / )  o f  th e D istr ict J u d g e  m a y  b e  considered
together.

A s lon g  ago as 1863, in Tatham v. Andree  (1 M o o re ’s 'P .  C . C ases 388 
at p . 4 0 9 ; 15 E nglish  R ep orts  747, a t 755)— this h as a lso been  referred 
to  as Ledward's Case— it w as h e ld  b y  the P r iv y  C ou n cil, in th e case  o f  the 
m ortgage o r  lien  o f  m ov a b les  in  C ey lon , th a t “  i f  th e  good s le ft  in the 
possession  o f  th e  m ortg ag or are so ld  o r  m ortg ag ed  b y  h im  to  another 
person , th ey  can n ot b e  fo llow ed  in to  th e h an ds o f  su ch  tran sferee for 
value b u t the con tra ct is b ind ing  on  th e  d e b to r  and th e good s th em selves 
m ay  be taken if  th ey  rem ain  in  his h an ds ” .

V o e t  in his C om m en tary  on  th e P a n d ects  (20 .1 .12  and  13— B e rw ick ’s 
Translation , R ev ised  E d ition , p p . 285 e t ’ seq .)  deals w ith  th is m atter.

In  the case  o f  m ov ab les , V o e t  sa id , neith er form al registration  n or 
p aym en t o f  th e fortieth  is requ ired  in  ord er  th at th ey  m a y  b e  sp ecia lly  
p led ged , p rov id ed  th ey  are a ctu a lly  delivered  to  th e  cred itor  in  secu rity  
o f  the d eb t. V o e t  deals w ith  th e  qu estion  o f  th e  possession  be ing  le ft 
w ith  th e d eb tor  and o f  th e d eb tor  parting  w ith  th e  g ood s, and  adds—
“  therefore a cred itor m u st h a v e  actu a l possession  o f  a m ov a b le  to  enable 
h im  to  assert any r igh t in  it  fo r  h im self, for , as already said, th is k ind  o f  
agreem ent ”  (v iz . th a t th e d eb tor  sh ou ld  con tin u e  in  possession  on  beh alf 
o f  the m ortgagee) “  is n ow  con s id ered  as on ly  m a d e  in fraud  o f  the 
cu stom  w hich  requires d e livery  to  crea te  a p led ge  o f  m ov ab les , and  as a 
(fraudulent) c ircu m v en tion  o f  the o th er cred itors  ” . V o e t  ad ded  that 
“  a bare con ven tion  w ith ou t d e liv e r y .”  d oes n ot a ffect the m ovab le  
goods o f  a d eb tor , a lth ough  th e  d eb tor  has pu rported  to  b ind  th em  b y  a 
p u b lic  instrum ent before  a notary  and w itn esses. V o e t  c ited  in su pport 
o f this the m axim  Mobilia non liabent sequelam .. (S ection  12.)

In  section  13 V o e t  reverts a t th e  beg in n ing  to  th e  m ortgage  o f  im ­
m ovab les and h old s th at they  pass to  an y  possessor su b je ct  to- th e  in ­
cum bran ce , atod h e adds th is p a ssa g e : “  un less cred itors are silen t w h en  . 
the su b je ct o f  an h y p oth ec  is sold  b y  th e  F is c  and refra in  from  asserting 
their rights, in  w h ich  case  th ey  are con sidered  to  h a v e  lo s t their  rights o f  
action  in  rem , fo r  th e  tru st rep osed  in  a  F is ca l ’ s sale sh ou ld  n o t  b e  ligh tly  
u pset . . .  . i n  w h ich  case , h ow ever, the. p rice  su cceed s in  th e  
p la ce  o f  th e th ing, and it is la w fu l fo r  a  h y p oth eca ry  cred itor  t o  con test 
w ith  o th er  cred itors th e righ t o f  p re feren ce  in  th e  p rice  (rea lized  b y  th e

1 33 N .L . R. 249.
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sale) o f  th e p led ge ”  V o e t  added th at under th e C ivil law  th e sam e rule 
applied  to  m ovhbleq, bu t that under “  m o d e m  law  ”  th e principle 
MobUia non h a o en tseq u e la m  w as in trodu ced . “  H e n ce  a  cred itor ’ s 
secu rity  in  m ovab les sp ecia lly  b ou n d  and delivered to  h im  on ly  rem ains 
to  h im  w hile h e  h im self retains th e possession  delivered to  h im  and hplds 
th e  th ing (p led g ed ); and therefore  if  there b e  an alienation or a new  
m ortgage o f  it  b y  th e sam e debtor t o  another 'person, accom pan ied  by  
delivery, th e  cred itor loses his right o f  p ledge and preference, and the 
th ing if  alienated passes to  th e alienee free o f  th e  incum brance, or if 
it  has again been  g iven  in  p led ge  to  another, th a t oth er has th e right o f 
preferen ce ” .

In  V a n  L e e u w e n ’ s C om m entaries (4 .13 .19— K o tz e ’s Translation
I I .  E d ition , V o l. 2  p . 105) it is stated th a t  “  W ith  respect to  m ovable  
property  there is .no d ou b t th at so soon  as it com es b y  proper title  in to 
th e possession  o f  a th ird  party, accord ing to  the custom  o f these countries 
it  passes com p lete ly  to  h im  b y  v irtue o f  the m axim  Mobilia non habent 
sequelam, that is, m ovab les can n ot be fo llow ed  up ” .

In  G rotiu s ' In trod uction  (2 .48 .29 , M aasd orp ’s Translation  I I .  E dition  
p . 190) th is passage occu rs : “ I f  the m ovab le  property  has law fu lly  
passed  in to  th e  hands o f  a th ird  party, such  property  w ill b e  free  and 
unen cu m bered  A n  exception  recogn ized  in  B h ineland  is how ever 
m en tioned .

S ee  a lso V a n  D er  K eese l’ s  S e lect T heses •2.48.29 (ccccx x x ii) L o re n z ’s 
Translation  p . 153 : “  M ovable  property  w hich  has been  p led ged  either
generally  or sp ecia lly  w ith ou t delivery, if alienated b y  th e  debtor 
are d ischarged  from  th e p led ge, and th is holds true also o f  securities'eT ’Sh ' 
w hen  they  h ave been  m ortgaged, bu t n o t as regards those instrum ents- 
ca lled  K usting-B rieven  ” .

In  a lon g  series o f  cases decid ed  in C ey lon  it has been  h eld  that i f  the 
m ortgaged  goods le ft  in  th e  possession  o f  the m ortgagor are sold  or 
m ortgaged  b y  h im  to  another person , th ey  cannot be  fo llow ed  in to  the 
hands o f  such  transferee for va lue, bu t the con tra ct is b inding on  the 
d eb tor and the good s them selves m ay  b e  taken if th ey  rem ain  in  his hands. 
B u t  w here the m ortgagee has lost his right in rem  to  the goods, he was 
still en titled  to  c la im  preferen ce w ith  respect to  the p roceed s o f  sale 
realized in  ex ecu tion  under an unsecured cred itor ’s w rit : v ide M iller v. 
Young1; Ram en Chetty v . Campbell2; Casy L ebbe Marikar v . Aydroos 
L ebbe Marikar ex  parte M . M . Abdul Rahmans ; M eera Saibo v. 
Muttuchetty*", X'ellaiappa Cbtty v . P itche Maula*; M ohideen v . Abbu- 
backer■*; Adaicappa C hetty v . Perera ’ .

In  all these cases corporea l m ov ab les  w ere in volved  and all these 
m ovab les w ere capab le  o f  delivery, b u t in  p o in t o f  fa ct they had  not. been 
delivered  to  the m ortgagee, and w ere afterw ards transferred by  the 
d eb tor  to  a third party  w h o  obta in ed  possession .

I n  th e  presen t case  w e are dealing w ith  'incorporeal m ovab les. T he 
first argum ent addressed to  us w as that there h ad  been  delivery  of 
p ossession  in  con sequ en ce  o f  the fa c t  th a t th e  share- certifica tes had been  
delivered  to  the m ortgagee at th e tim e  o f  the m ortgage and th a t th is

1 Romanathan'{1872), 75, 76 p. 23.
* 2 N .L .  R. 94.
• 1 C . L. Rep. 1.
* 3  0 . h . Rep.- 37.

* 4 N .L . R. 311.
• 8 C . W .  R. 118. 
’  30 N . L. R. 27.
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am oun ted  to  a sy m b olica l delivery  o f  possession  o f  th e th ing  m ortgaged . 
I  m u st con fess  th at th is is an a ttractive  proposition  b u t it  is n ecessary  to  
consider w hether i t  is  correct. T h e  share certifica te  in  qu estion  is  P  17, 
and it  is a certifica te  th at H . B astian  F ern a n d o is th e h older o f  the shares 
in  question . I t  con ta in s th is  n o t e : “ A  transfer o f  th e above  shares 
can be e ffected  on ly  b y  a transfer d u ly  ex ecu ted  and registered in  th e 
books o f  th e  C om p an y, and the n am e o f  the p rop osed  transferee m u st be 
ap proved  by  th e B oa rd  o f  D irecto rs  be fore  th e transfer can  be m ade. 
F orm s o f  the deed  o f  transfer can  b e  h ad  a t th e  C o m p a n y ’ s O ffice ” . 
T w o  cond ition s w ere necessary  for th e transfer, v iz .— (1) ap proval o f  the 
transfer b y  the B oa rd  o f  D irecto rs , an d  (2 ) a tran sfer d u ly  ex ecu ted  and 
registered in  the books o f  the C om p an y . N either o f ' these tw o  con d ition s 
has b een  satisfied in th e  case  o f  th e  p la in tiff. T h e m ere handing ov er  
to  h im  o f  the share certifica tes d id  n ot ap pear to  carry  any legal con se ­
qu en ces . T h e  p en cil n otes m a d e  b y  the C om p an y  in th e R eg ister h ad  
also no sign ifican ce. In  w h a t w a y  ca n  it  be  con ten d ed  th at possession  
had been  delivered  to  the p la in tiff ? T h e  share certifica tes w ere n ot th e  
sam e as th e right w hich  w as m ortgaged . T h ey  w ere “  th e  prop er (and 
indeed th e on ly ) d ocu m en tary  ev id en ce  o f  title  in th e possession  o f  th e 
shareholder ” — vid e  Societe Generate de Paris v . W alker  *. T h e  right 
m ortgaged  being in corporeal w as in its very  n ature in ca p ab le  o f  ph ysica l 
delivery, and I  d o  n ot th in k  th e p h ys ica l de livery  o f  “  th e docum entary  
ev iden ce o f  title  can  be said to  con stitu te  de livery  o f  the righ t m ortgaged  ” .

In  S ou th  A frica  it  has been  held  in  Sm ith v. Farelly's Trustee 1 .th a t 
d elivery  o f  an incorporeal right can  on ly  be e ffected  b y  the cession  o f  th e  
right, bu t la ter cases have m od ified  th is an d  la id  d ow n  th at th e  general 
practice  in  South  A frica  is to  requ ire in such  cases a form al cession  in  
favour o f  the person  w h om  it is in ten ded  to  secure w ith  a necessarily  
im plied  obligation  on h is part under certa in  c ircu m stan ces to  return  and 
a cco u n t: see  Rothschild v . Lowndes 3; National Bank v . C ohen ’s Trustee *.

I  d o  n ot in the c ircu m stan ces lay  it  d ow n  th at the form al cession  o f  the 
shares is th e on ly  form  o f  d e livery  th at is  possib le  u nder the R om an - 
D u tch  law , although delivery  o f  possession  is in fa c t m ade effective  
by  cession . I t  is su fficient in th is case  to h o ld  th at th e d elivery  o f  th e ’ 
share certificates, w hich  w ere h ed ged  round by  restrictions, w as n ot 
su fficien t ev id en ce  o f  e ffective  d elivery  o f  the shares m ortgaged . T h e 
possession  o f  the share certifica tes in th is case  d id  n ot g ive to  th e pla in tiff 
such  con tro l and d irection  o f  th e shares m ortgaged  as to  be  equ ivalent 
to  possession  in la w  o f  the shares m ortgaged .

In  the presen t case it is also necessary  to  consider the p osition  o f  
the third defen dan t. F or  it  is n ot every  alienation  to  a th ird  party  w h ich  
defea ts the right in rem  o f  th e m ortgagee  w ith ou t possession . V o e t  la ys 
it dow n  (20 .1 .13 ) th a t the alienation  to  th e th ird  party  m u st b e  "  a c ­
com p a n ied  b y  d elivery  ”  in  order to  d eprive th e m ortgagee o f  h is  right 
o f  p ledge and preferen ce . In  m y  op in ion  th e m ere  purchase at a F is ca l ’s 
sale b y  the third d efen d an t o f  the shares m ortgaged  w as in effective  to  
d efea t th e p la in tiff ’ s r igh t as m ortgagee . B u t  in th is  case  th e  th ird  
d efen dan t has gone on e step  further. Sh e has sh ortly  prior to  th e action

1 L. B. 11 A . C. 20, at 29. » (1908) T. S. at p. 498.
* (1904) T. S. at 954. ‘  (1911) A . D. at p. 246.
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succeeded  in  having h er nam e registered in the C om p an y ’s R egister as the , 
ow ner o f  th e  shares and, in  m y opin ion , she m ust now  be regarded 
as having obtained delivery  o f  possession  o f  the shares in question.

1 m ay  add one w ord on  the argum ent that as regards delivery of 
possession  the m ortgagee o f an incorporeal right stands on  the sam e 
footing  as that o f a corporeal right. I t  is true that an incorporeal right 
is incapable o f  physica l delivery, b u t it is also clear that possession m ay be 
g iven  b y  cession  of the right, if  n ot in  other w ays. F urther V oe t , and 
in  fa c t  the other R om an -D u tch  com m entators too , do n ot p u t m ortgages 
o f  incorporeal rights on  any different footing  in  this respect. The 
n ecessity  for delivery  o f possession  arises from  the fa ct that in the case 
o f  all m ovables the m axim  Mobilia non habent sequelam  applies, and this 
applies equally  to  corporeal and incorporeal movables'.

One further p oin t, v iz .— finding (It) o f  the D istr ict Judge— rem ains 
to  be  considered, and that is a m atter o f im portance. T h e  m atter m ay 
best be p u t in the language o f D e  V illiers C. J . in Coaton v. Alexander '.

“ I t  is clear accord ing to  the law  of H o lla n d  that a p ledge, unless a c ­
com panied  or fo llow ed  b y  delivery o f the goods to  the creditor, creates no 
obligation  by  w hich  th e latter can resort to  them  in the hands o f  a third 
person. This is clearly  laid dow n in B u rge  (V ol. I I I . ,  p . 572) w ho gives 
th e different authorities, and on e o f  th em  is from  the D u tch  C onsultations 
(V ol. I I I .  C onsu ltation  174) in w hich  an elaborate opin ion  is given by  the 
greatest law yer o f  the tim e, H u go  G rotius ; and it seem ed that all the 
other authorities, in  laying dow n th is rule, sim ply  took  the authority  o f 
G rotius for the opin ion  w hich  th ey  gave. On looking into the C onsulta­
tion  itself, I  find that G rotius there qualifies this doctrine by  stating that 
w here a purchaser obtains articles w ith  a know ledge that they  have been 
p led ged , he has no greater right in regard to the p ledged  articles than the 
pledger h im se lf; h e  stands in exactly  the sam e position . A ll the autho­
rities w h o fo llow  G rotius lay  dow n the general rule and om it th is qualifica­
tion  w h ich  has such  an im portant bearing upon th is c a s e .”

T h e substance o f  this has n ow  been em bodied  in the text o f  M aasdorp ’s 
Institutes of South African Law  (F . Edn. Vol. 11-329). K o tz e ’ s . Van 
L eeu w en  (II. Edn. Vol. II . p. 105) contains th is n o te ; “  G rotius likew ise 
says that w here th e purchaser or third party obtains property  with a 
knowledge that th ey  had been  p ledged , he has no greater right in regard 
to  them  than the pledgor h im self. T h is opin ion  has frequently  been  
approved and acted  on  in South  A fr ic a .”

W ille  in his book Mortgage and Pledge in South Africa (p. 259) states 
th at the sam e rule applied  w here a ju dgm ent-cred itor o f  the pledgor 
attaches the p led ged  property  in execution . B u t  he adds that by  
know ledge o r  n otice  o f  a notarial bon d  is m eant actual and n ot m erely 
constructive  n otice  thereof. T h is op in ion  is based on  decided  cases.

I t  has been  argued b efore  us th at an execu tion  purchaser stands in th is 
resp ect in  a different position  from  a m ere purchaser from  the m ortgagor. 
I t  has been  con ten d ed  th at the execution -cred itor bu ys against the 
m ortgagor and n ot from  h im , and th at h e can not be  a ffected  by  know ledge 
o f  th e m ortgage. T h e  D istr ict Ju d ge  in clined  to  this opin ion . I  d o  not 
th in k , h ow ever, th at th e  argum ent can  b e  sustained. G rotius in  h is  opin ion

1 (1879) 9 Buchanan 17.
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em p hasized  th e knowledge o f  the pu rch aser a t ' th e  tim e  o f  th e pu rch ase 
and o f  th e  obta in ing  o f  th e g ood s, and th is  w ou ld  b e  ap p licab le  t c  all 
kinds o f  purchasers, in clu d in g  pu rch asers in execu tion . I n  prin cip le  
I  th ink  it is equ itab le  th at au y pu rch aser w ith  kn ow led ge o f  an  existing  
m ortgage shou ld  ta k e  su b je ct  to  th a t m ortgage.

In  th is case it  has been  estab lished  th at th e  th ird  defen dan t had 
kn ow led ge o f  th e  m ortgage b efore  th e pu rch ase. I t  is a p o in t, thou gh  
n o t perhaps a very  w eigh ty  p o in t, th at th e F is ca l ’s transfer con v ey ed  to  h er 
“  th e right, title  and  in terest ”  o f  th e execu tors  in  th e  shares. T h e  
in terest o f  th e execu tors w as certa in ly  su b je ct to  th e  m ortgage. I n  all 
th e  oircu m stances o f  the case  I  h o ld  th at th e  th ird  defen d an t d id  n ot 
stand in  any better  p osition  in  resp ect to  th e shares' than th e  m ortgagor 
h im self, and th at in con sequ en ce  the. p la in tiff is en titled  to  resort to  th e  
shares th em selves in th e hands o f  th e th ird  defen dan t, and is n ot m erely  
restricted  to  a c la im  on the am ou n t realized  a t the execu tion  sale. T he 
decisions in  S outh  A frica  are, in  m y  op in ion , equ ally  ap p licab le  in  C ey lon . 
I t  is true that n o  previous case on  th is p o in t appears to  h ave  b een  d ecid ed  
in  C ey lon . B u t , after all, th e qu estion  w e have to  investigate  is— W h a t 
is  th e B om a n -D u tch  law  ap p licab le  to  the m a tter, and in  the determ ina­
tion  o f  th at question  th e op in ion  o f  H u g o  G rotius shou ld , I  th ink, 
b e  fo llow ed . T here is n oth in g  in  V o e t  or the o th er com m en ta tors  w h ich  is  
an tagon istic  to  that op in ion .

In  th e  c ircu m stan ces th e ap pea l is a llow ed  w ith  costs in both  C ourts, 
as prayed  fo r  in  the p etition  o f  appeal.

H oward C .J .— I  agree.
Appeal allowed.


