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1937 Present: Mose l ey J. and Fernando A J. 

S I N N A P I L L A I v. V E E R A G A T H Y et al. 

101—D. C. Jaffna, '9,078. 

Money Lending Ordinance—Failure to keep books of account—Ignorance of the 
law—Meaning of "inadvertence"—Ordinance No. 2 of 1918, s. 8 
(2) (a). 
The proviso to section 8 (2) of the Money Lending Ordinance is intended 

to give relief not to a person who fails to keep books of account but to one 
who does keep such books but on a particular occasion, through an 
oversight, omits to record therein the details of a particular loan. 

Semble, failure to keep accounts through ignorance of the provisions of 
the law does not amount to a default due to inadvertence within the 
meaning of section 8 (2) of the Ordinance. 
Fernando v. Fernando (36 N. L. R. 77) and Dewasurendra v. de 

Silva (34 N. L. R. 313) referred to. 

^ ^ P P E A L from a j u d g m e n t of the Dis tr ic t J u d g e of Jaffna. 

L. A. Rajapakse ( w i t h h i m Soorasangaram), for plaintiff, appel lant . 

N. Nadarajah, for defendants , respondents . 

N o v e m b e r 12, 1937. MOSELEY J.— 

This w a s an act ion o n a m o r t g a g e bond, a n d as t h e trial w a s near ing 
conc lus ion the fo l l owing addit ional i s sues w e r e framed : — 

(4) On plaintiff's e v i d e n c e is h e a person w h o carries on t h e bus ines s of 
m o n e y l end ing w i t h i n t h e m e a n i n g of sect ion 8 (1) of the M o n e y 
Lend ing Ordinance ? 

(5) If so, can h e mainta in the act ion ? 
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It m u s t b e conceded that t h e phraseology l eaves something to b e 
desired, and it would- h a v e been bet ter if i s sue No . 5 had referred to t h e 
plaintiff's admitted fai lure to comply w i t h the requirements of the said sub­
section. Counsel for the plaintiff objected to the addition of these issues , 
but h i s objection w a s overruled and I do not think that the plaintiff w a s 
u n d u l y prejudiced either b y the belated introduction of the issues or b y 
the omiss ion to w h i c h I h a v e referred. 

The learned District Judge found against the defendants upon the other 
issues but he ld that the plaintiff w a s a person carrying on the business of 
m o n e y lending wi th in the meaning of section 8 (1 ) , and found further that 
h i s omiss ion to keep books w a s not due to inadvertence and that h e w a s 
not therefore ent i t led to relief against his default . H e accordingly 
answered i s sue No . 5 in the negat ive and dismissed the plaintiff's action. 
Agains t that order the plaintiff has appealed. 

A s to w h e t h e r or not he is a persgji'wh'o carries on the business of m o n e y 
lending, the on ly ev idence is that oT the plaintiff himself. H e is a school 
teacher, and said " I lend m o n e y also ". In cross-examination h e added 
" I do a smal l bus iness in m o n e y lending. I lend money on mortgage 
bonds and promissory notes. I h a v e no account books . . . . I 
h a v e inves t ed Rs. 6,000 to Rs. 7,000 on near ly fifteen bonds. I have t e n 
or t w e l v e promissory notes for an aggregate amount of about Rs. 1,500 
. . . . I h a v e b e e n doing this for the last, t w e n t y or fifteen years. I 
did not k n o w it w a s necessary to k e e p account' books ". On that ev idence 
I do not k n o w h o w the District Judge could h a v e come to any other con­
c lus ion than that the plaintiff w a s a person carrying on the business o f 
m o n e y l end ing w i t h i n t h e m e a n i n g of the sub-section. Admit ted ly h e 
keeps no books. It fo l lows that h e has fai led to comply w i t h t h e 
requirements of the sub-sect ion. 

For the sake of conven ience I w i l l set out section 8, w h i c h is as fo l lows: — 
" 8 (1) A person w h o carries on the bus iness of m o n e y lending, or 

w h o advert ises or announces himsel f or holds himself out in any w a y as 
carrying on that business , shal l keep or cause to be kept a regular 
account of each loan, c learly stat ing in plain words and numerals the 
i t e m s and transact ions incidental to the account, and entered in a book 
paged and bound in such a m a n n e r as not to faci l i tate the e l iminat ion 
of pages or the interpolat ion or subst i tut ion of n e w pages . 

(2) If any person, subject to the obligations of, this section, fails to 
comply w i t h any of the requirements thereof, h e shal l not b e ent i t led 
to enforce any c la im in respect of any transaction in relat ion to w h i c h 
the default shal l h a v e been made. 

Prov ided that in any case in w h i c h t-he Court is satisfied— 

(a) That the default w a s due to inadvertence and not to any intent ion 
to evade the provis ions of this s e c t i o n ; and 

(b) That the receipt of the loan, the amount thereof, the amount of 
t h e p a y m e n t s o n account, and the other material transact ions 
relat ing thereto satisfactori ly appear b y other ev idence— 

the Court m a y g i v e rel ief against such defaul t on such t erms as it m a y 
d e e m j u s t " . 
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The o n l y po int for determinat ion is w h e t h e r or not t h e plaintiff, b y 
v i r tue of the proviso, m a y be g i v e n relief against h i s default . H e c la ims 
rel ief on the ground that h i s ignorance of the legal requ irement to k e e p 
books amouAts to inadvertence , and that h e had no intent ion t o e v a d e 
the provis ions of the section. T h e point is a n ice one and has occupied 
the attent ion of this Court for m a n y years , not o n l y in connect ion w i t h 
th i s section but <as regards sect ion 10, w h i c h conta ins a s imi lar prov i s ion 
for relief in cases w h e r e the particulars required to b e set out i n promissory 
notes h a v e b e e n omitted. 

The most recent authori ty to w h i c h w e h a v e b e e n referred is the case of 
Fernando v. Fernando1. In that case t h e promissory note the subject of 
the act ion did not c o m p l y w i t h the requ irements of sect ion 10 ( 1 ) . T h e 
plaintiff said h e had accepted the no t e in the bel ief that it w a s in proper 
form and in ignorance of the provis ions of sec t ion 10, and G a r v i n J. said, 
" it is imposs ible to say that h e took it w i t h a n y in tent ion to e v a d e t h e 
provis ions of that sect ion. The w o r d ' i n a d v e r t e n c e ' has the f o l l o w i n g 
m e a n i n g s at tached to i t : ' ina t tent ion ' , ' overs ight ' , ' m i s t a k e ' , ' forget-
fu lness w h i c h proceeds from neg l igence of t h o u g h t ' . . . . B u t t h e 
w o r d m u s t be g i v e n an interpretat ion w i t h re ference to the c o n t e x t " . 
The l e a r n e d J u d g e w a s disposed to g ive the w o r d the w i d e s t poss ible 
meaning . H e cont inued " T o ho ld that the w o r d ' i n a d v e r t e n c e ' is u s e d 
in a sense w h i c h comple te ly exc ludes ignorance of the requ irements of 
sect ion 10 is to hold that the legis lature, w h i l e in tending to g i v e rel ief to a 
person w h o w i t h k n o w l e d g e of the l a w accepted a promissory n o t e w h i c h 
did not c o m p l y w i t h the requirements of that sec t ion through overs ight , 
mistake, or neg l igence of thought , did not m e a n to e x t e n d t h e relief to a 
person w h o did so in comple te ignorance of that provis ion of the l aw . 
This in m y j u d g m e n t is too h a r r o w a v i e w of t h e sect ion ". H e c l a i m e d 
support for h i s conclus ion f r o m the. j u d g m e n t of S h a w J. in the case of 
Bha i v. John', in the course of w h i c h the l earned J u d g e t h o u g h t that if 
t h e m o n e y lender w a s u n a w a r e of the provis ions of the Ordinance , it m i g h t 
reasonably be found that h i s default w a s due to inadvertence . 

In Dewasurendra v. de Silva", Macdonel l C.J. d id not th ink that a p l ea 
of ignorance of the requirements of t h e l a w could b e accepted. 

In the case of In re Jackson & Company, Limited', w h e r e t h e r e 
had b e e n a fa i lure to comply w i t h the provis ions of sect ion 25 of t h e 
Companie s Act , 1867, K e k e w i c h J. t h o u g h t that , h a v i n g pos i t i ve 
e v i d e n c e that the part ies w e r e ignorant of the provis ions of t h e Act , h e 
m i g h t fair ly say that the omiss ion w a s d u e to inadvertence . I t should 
be noted, h o w e v e r , that the appl icat ion for rel ief w a s m a d e ex parte 
and such argument as i s reported does not appear to h a v e b e e n directed 
to this point at all. 

In Ramen Chetty v. Renganathan Pillai', D a l t o n J. in the course of a 
judgment , w i t h w h i c h Lyal l Grant J. agreed, descr ibed inadvertence , in 
connec t ion w i t h sect ion 10, as " t h e effect of inattent ion, an overs ight , 
mis take , or fault w h i c h proceeds from neg l i gence of though 1 ," . 

In Wickremesuriya v. Silva', P o y s e r J. s i t t ing w i t h K o c h J., w h o 
agreed, in ho ld ing that certain notes did not c o m p l y w i t h the requ irements 

> 36 N. L. R. 77. 
» 2 2 A 7. L. R. 341. 
s 34 N. L. R. 313. 

* 79 Law Times Rep. 662. 
5 28 N. L. R.339. 
' 4 C . L . W. 89. 
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of sect ion 10 of the Ordinance, had no doubt that relief should h a v e b e e n 
granted inasmuch as the plaintiff did not appear - to h a v e intended to 
evade the provisions of the section. The quest ion of inadvertence a n d ^ 
of the meaning to be attached to the w o r d does not appear to have b e e n 
considered. 

In PMhmanathan v. Chawla1 Dal ton A.C.J.., w i t h w h o m Koch J. agreed, 
said that the plaintiff hav ing admitted that books w e r e not kept regularly, 
had not s h o w n that the default w a s due to inadvertence and w a s not 
therefore ent i t led to relief. 

In Nichol v. Fearby and Nichol v. Robinson', McCardie J. said, " t h e 
quest ion is whe ther or not ignorance of the l aw m a y fall w i t h i n the word 
' inadvertence '". H e referred to the decisions in the Walsall Case (1892) 
4 O'M. & H. 129), " w h e r e both Pol lock B. and H a w k i n s J. s eem to h a v e 
taken the v i e w that ignorance of the l aw w a s not ' i n a d v e r t e n c e ' " . 
Pol lock B. said " If it w e r e once a l lowed that a breach of the law, in the 
sense that there w a s a misconception of the law, is to be treated as an 
inadvertence, I do not k n o w w h e r e there is to be any l imi t" . In the 
West Bromwich Case, (1911) 6 O'M. & H. 256, 289, Buckni l l J. said, " I am 
not going to at tempt a definition of ' inadvertence ' , but it certainly does 
not include ignorance of the law ". 

After consideration of these and other authorities McCardie J. arrived 
at the conclusion that ignorance of the l aw m a y fall w i t h i n the word 
" inadvertence ". H e thought, moreover, that the w o r d in different Act s 
of Par l iament should, if possible, be construed in the same w a y . " B u t " , 
said he , " it does not fo l low that relief should be granted for acts or 
omiss ions due to ignorance of the law. Inadvertence m a y be l ight and 
excusable . O n the other hand, it m a y be grave and seriously culpable ". 

In ex parte Walker (22 Q. B. D. 384) a Divis ional Court (Coleridge C.J. 
and H a w k i n s J.) had. refused to grant a candidate at an election relief 
from penalt ies incurred by h im through inadvertence on the ground that 
h e did not k n o w the provisions of the Act. The case w e n t to the Court of 
Appeal , when. Lord Esher M.R. consulted the Lord Chief Just ice and 
H a w k i n s J., w h o adhered to their opinion, but assented to their, decision 

' b e i n g altered by the Court of Appeal , because it came to their knowledge 
that relief had been granted b y another Divis ional Court in similar cases. 
It w a s observed by Lord Esher M.R. that " i f the present applicant had 
careful ly read section 75 (the re levant sect ion ) of . . . . it is-draWn 
in such a w a y that ordinary skill on the part of such a person could not 
readi ly h a v e mastered the fact that sections . . . . w e r e made to 
apply t o h im ". 

It i s not suggested that there is any vagueness in the terms of section 8 
of the M o n e y Lending Ordinance. One would , however , be more readily 
inc l ined to grant rel ief to one w h o did not realize that h e w a s a m o n e y 
lender w i t h i n the m e a n i n g of the section and therefore under certain 
obl igations than to one w h o k n o w i n g his status did not trouble to ascertain 
w h a t those obl igat ions are. 

The general trend of the Engl i sh decisions seems to be that ignorance 
of the l a w m a y const i tute inadvertence, but the nature, quality, ex tent 
and consequences of the inadvertence must b e w e i g h e d by the Court in 

* each case. 
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F o r myse l f I find great difficulty in reconci l ing inadvertence w i t h the 
not ion of ignorance. T h e w o r d s e e m s to m e to presuppose k n o w l e d g e . 
If, however , I w e r e in any doubt as t o the c ircumstances in w h i c h a 
plaintiff m a y be g i v e n relief b y t h e proviso to sect ion 8 ( 2 ) , i rrespect ive of 
any m e a n i n g w h i c h m a y be applied to the w o r d " inadver tence " w h e r e it 
occurs in sect ion 10 or general ly , it s e e m s to m e that t h e mat ter is c l inched 
b y the v e r y word ing of sect ion 8. T h e first requirement is that a m o n e y 
lender shal l k e e p an account of each loan in a prescribed book. S u b ­
sect ion (2) goes on to say that if h e fai ls to comply w i t h the requ irements 
of the section, h e shal l not be ent i t led to enforce any c la im in respect of 
any transaction in relation to which default shall have been made. T h e n t h e 
proviso provides rel ief against such default if the Court is satisfied that the 
default w a s due to inadvertence and not to any i n t e n t i o n to evade the 
provis ions of the sect ion. 

It s e e m s to m e quite c lear that the on ly defaul t i n respect of w h i c h the 
proviso contemplates the grant ing of rel ief is one in re lat ion to the part ic ­
ular transact ion in respect of w h i c h i t i s sought to enforce a c la im. T h a t 
i s to say, the default contemplated is the fai lure to k e e p an account of 
that transaction, not the fai lure to keep books genera l ly . N o w , t h e 
fai lure to keep books m a y be due to ignorance of the r e q u i r e m e n t s of t h e 
law, but it i s scarce ly poss ible that a person w h o , in accordance w i t h l a w , 
keeps books of account w o u l d omit to enter a part icular transact ion 
therein through ignorance, though h e m i g h t w e l l do so through" an 
oversight . 

In m y v i ew , therefore, the proviso is c learly in tended t o g i v e relief, no t 
t o a person w h o does not k e e p books of account, but to one w h o do.°s k e e p 
such books but on a particular occasion through an overs ight omi t s to 
record there in the deta i l s of a part icular loan. In the c ircumstances , I 
do not think that the Engl i sh authorit ies t o w h i c h I h a v e referred are 
applicable, and, in m y opinion, w h a t e v e r one m a y th ink of the mer i t s of 
the case, the plaintiff cannot be g i v e n the relief h e seeks. 

I w o u l d dismiss the appeal w i t h costs. 

FERNANDO A . J . — I agree. Appeal dismissed. 


