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[ P i :i y y  C o u n c i l ]

1971 Present: L o rd M o rris  o f  B o r th -y -G e st , L ord  G uest, V isco u n t D ilh o rn e , 
L ord  S im on  o f  G laisdale a n d  L ord  Cross o f  C helsea

M A L I B A N  B I S C U I T  M A N U F A C T O R I E S  L T D .,  A p p e lla n ts , and 
R , S U B R A M A N I A M , T H E  C E Y L O N  .M E R C A N T IL E  U N I O N ,

N . L .  A B E Y A V IR A  a n d  a n o th e r , R e s p o n d e n ts

P r i v y  Co u n c i l  A p p e a l  No. 48 o f 1970

;S. C. 207j6S— Application for Conditional Leave to appeal to Her M a jesty .  
the Queen-in-Council in S. C. Application No. 49S/67

Appeals (Privy Council) Ordinance (Cap. 100)—Section 3—Scope and meaning of the 
words “ civil suits or actions" —  Applicability to a writ of certiorari—Section 
5 2  of the Ceylon Charier of Justice of 1S33— Civil Procedure Code (Cap. 101), 
ss. 5, 6— Industrial Disputes Act (Cap. 131), s. 4 (1).

A n app lication  to tho Suprem o C ourt for  a writ o f  certiorari in a c iv il m atter 
is a “  civil su it or action ”  w ithin the m eaning o f  section  3 o f  tho A ppeals 
(P rivy  C ouncil) Ordinance. T ho reasoning w hich was tho basis o f  tho decision  
o f  tho Suprem o C ourt in Silverline Bus Co.. Ltd. v. Kandy Omnibus Co., Ltd. 
(58 N. L . R . 193) canu ot stand.

Tennekoon v. Duraisamy (59 N . L . R . 481) and  Colombo Apothecaries 
Co. Ltd., v. Wijesooriya (71 N . L . R . 253) approved .

i i P P E A L ,  w ith  sp ecia l lea v e , fr o m  a  ju d g m e n t  o f  th e  S u p re m o  C ou rt 
re p o r te d  in  (1969) 74 N\ L. JR. 76.

A n  in d u str ia l d isp u te  w as re fe rred  t o  a  L a b o u r  T r ib u n a l in  te rm s o f  
se c t io n  4  (1) o f  th e  In d u str ia l D isp u te s  A c t  (C ap . 131). T h e  a p p e lla n t- 
C o m p a n y  ra ised  th e  p re lim in a ry  o b je c t io n  th a t  th e  L a b o u r  T r ib u n a l h ad  
n o  ju r isd ic t io n  t o  en q u ire  in to  th e  m a tte rs  in  th e  re feren ce . T h is  o b je c t io n  
w a s re je c te d  b y  th e  L a b o u r  T r ib u n a l a n d  su b se q u e n tly , in  a n  a p p lica t io n  
fo r  a  w r it  o f  certiorari, b y  th e  S u p re m e  C ou rt. T h e  a p p e lla n ts  th en  
a p p lie d  to  th e  S u p rem e  C ou rt fo r  c o n d it io n a l le a v e  to  a p p e a l t o  th e  P r iv y  
C ou n cil fr o m  th e  ju d g m e n t  o f  th e  S u p re m e  C ou rt, b u t  th is  a p p lic a t io n  w as 
re fu sed  on  th e  so le  g ro u n d  th a t  th e  a p p lic a t io n  fo r  th e  w r it  o f  certiorari 
w a s  n o t  a c iv il su it  o r  a ction  w ith in  th e  m e a n in g  o f  s e c t io n  3 o f  th e  A p p e a ls  
(P r iv y  C ou n cil) O rd in a n ce . T h e re a fte r  th e  a p p e lla n ts  filed  th e  p resen t 
a p p e a l t o  th e  P r iv y  C ou n cil a fte r  o b ta in in g  sp ecia l lea ve .

E . F . N . Gratiaen, Q. C., w ith  Eugene Cotran, fo r  th e  ap p e lla n ts .

N o  a p p e a ra n co  fo r  th e  resp on d en ts .

J-iX X IV — 15

Cur. adv. vult.
1*— K 7955—2.255 (10/71)
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Ju ly  i 9 t 19 71 . [Delivered b y  L ord  M o r r is  o f  B o r t h -y -G e st ]—

In  th e  e x e rc is e  o r  in  th e  p u rp o r te d  e x e rc ise  o f  p o w e r s  v e s te d  in  h im  b y  
sec tion  4 (1 ) o f  T h e  In d u s tr ia l D isp u te s  A c t  (C h a p te r  J 31 o f  th e  
L e g is la tiv e  E n a c tm e n t s  o f  C ey lon ), as a m e n d e d  b y  o th e r  A c ts ,  th e  M in ister  
o f  L a b o u r  o n  1 4 th  J u n e  1967 re ferred  an  in d u s tr ia l d is p u te  b e tw een  th e  
a p p e lla n ts  a n d  th e  s e c o n d  resp on d en ts  to  th e  first r e s p o n d e n t  as P resid en t 
o f  th e  L a b o u r  T r ib u n a l fo r  settlem en t b y  a r b it r a t io n . V a r io u s  m a tters  
w ere sp e c if ie d  b y  th e  M in iste r  as be in g  in  d is p u te  b e tw e e n  th e  a p p e lla n ts  
and  th e  s e c o n d  respon den ts.- T h e  a p p e lla n ts  c o n t e n d e d  h o w e v e r  th a t  
the o r d e r  o f  r e fe re n ce  w as n o t  va lid  in  l a w : th a t  th e  T r ib u n a l h a d  n o  
ju r isd ic t io n  to  e n te r ta in  a  re feren ce  r e la t in g  to  th e  m a tte rs  w h ich  w ere  
sp ecified  : a n d  th a t-1 lie  s e co n d  resp on d en ts  h a d  n o  r ig h t  t o  rep resen t a n y  
o f  th e  p e rso n s  n a m e d  in  th e  reference. T h e  a p p e lla n ts  ra ised  a n d  a rg u ed  
their c o n t e n t io n s  (w h ic h  n eed  n o t  be  re fe rre d  to  in  d e ta il)  as p re lim in a ry  
o b je c t io n s  a t  a h e a r in g  b e fo r e  th e  firs t  r e sp o n d e n t . T h e  firs t  respondent- 
con s id e re d  th e m  a n d  b y  an  O rder m a d e  o n  12 th  D e c e m b e r  1967 h e  h eld , 
re je c t in g  th e  c o n t e n t io n s , th a t  th e  r e fe re n ce  ta k e n  a s  a  w h o le  w as v a lid  
and th a t  s u b je c t  t o  c e r ta in  stated  e x ce p t io n s  th e  T r ib u n a l h a d  ju r isd ic t io n  
to  e n q u ire  in to  th e  m a tte rs  in  th e re fe ren ce .

T h e  a p p e lla n ts  th e r e u p o n  b y  P e tit io n  d a te d  1 9 th  D e c e m b e r  1967 a p p lie d  
to  th e  S u p re m e  C o u r t  fo r  a M an d ate  in  th e  n a tu r e  o f  a writ of certiorari 
ag a in st th e  first- respon den t- qu ash in g  th e  p r o c e e d in g s  h e ld  b y  h im  a n d  
his o r d e r  o f  1 2 th  D e c e m b e r  1967 a n d  fo r  a  M a n d a t e  in  th e  n a tu re  o f  
a writ of prohibition against th e  first, r e s p o n d e n t  p r o h ib it in g  h im  fr o m  
h a v in g  a n y  fu r t h e r  p ro ce e d in g s  in th e  m a tte r .

T h e  a p p lic a t io n  w a s  h ea rd  b y  th e  S u p re m e  C o u r t  o n  2 6 th  a n d  2 7 th  
J a n u a ry  196S . C ou n se l a p p eared  fo r  th e  a p p e l la n t s : th e  se co n d  
re sp o n d e n ts  w e re  a lso  rep resented  b y  C o u n s e l : a s  a lso  w as th e  t jiird  
re sp o n d e n t fo r  w h o m  C row n  C ounsel a p p e a re d . T h e  h earin g  w as b e fo r e  
H . N . G . F e r n a n d o  C h ie f  J u stice  a n d  A b c y c s u n d e r e  J .  B y  th e ir  d e c is io n  
w hich  w as g iv e n  o n  9 th  A p r il 196S th e S u p r e m e  C ourt- h e ld  th a t  n o n e  
o f  th e  se v e ra l g r o u n d s  o f  o b je c t io n  tak en  b y  th e  a p p e lla n ts  “  co u ld  h a v e  
justified  a n y  h o jic  o f  a  d ec is ion  c ith er  b y  th e  A r b it r a t o r  o r  b y  th e  S u p rem e  
C ourt th a t  p r o ce e d in g s  sh ou ld  n ot be  ta k e n  b y  t h e  A r b itr a to r  u p o n  th e  
re feren ce  ” . T h e  a p p lic a t io n  o f  th e a p p e lla n ts  w a s  th e re fo re  d ism issed  
an d  th e  a p p e lla n ts  w e r e  ord ered  to  p a y  c o s ts  ( f ix e d  a t  R s . 1 ,050) t o  th e  
se con d  re sp o n d e n ts .

T h e  a p p e lla n ts  d es ired  to  ap peal t o  H e r  M a je s t y  in  C ou n cil a g a in st t-ho 
D e cis io n  a n d  O rd e r  o f  th e S u prem e C o u r t . B y  P e t it io n  th e y  m a d e  
a p p lica t io n  (o n  3 0 th  A p r il 196S) t o  th e  S u p r e m e  C o u rt  fo r  c o n d it io n a l 
leave  to  a p p e a l. Tt is p ro v id e d  b y  section  3 o f  th e  A p p e a ls  (P r iv y  C o u n cil) 
O rd in a n ce  (C h a p te r  100) as fo llow s  :

"  3 . F r o m  a n d  a fte r  th e  c o m m e n ce m e n t o f  th is  O rd in a n ce  th o  r ig h t
o f  p a rt ie s  t o  r iv il su its o r  a ction s  in  th e  S u p r e m o  C o u rt  to  a p p e a l
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to  H e r  M a je s ty  in  C ou n cil a g a in s t  th e  ju d g m e n ts  an d  o rd ers  o f  su ch  
c o u r t  sh a ll b e  s u b je c t  t o  a n d  re g u la te d  b y —

(a ) t h e  lim ita tio n s  an d  co n d it io n s  p r e s c r ib e d  b y  th e  ru les s e t  ou t
in  th e  S ch ed u le , o r  b y  su ch  o t h e r  ru les  as m a y  fro m  t im e  to  
t im e  b e  m a d e  b y  H e r  M a je s ty  in  C o u n c i l : an d

(b) s u c h  g en era l ru les a n d  o r d e rs  o f  c o u r t  as th e  J u d g e s  o f  th e
S u p re m e  C ou rt m a y  fr o m  tim e  t o  t im e  m a k e  in  e x e rc ise  o f  
a n y  p o w e r  co n fe rre d  u p o n  th e m  b y  a n y  e n a ctm e n t f o r  th e  
t im e  b e in g  in  fo r ce . ”

R u le s  1 a n d  2  o f  th e  S ch ed u le  a re  as fo l lo w s  :

"  1. S u b je c t  t o  th e  p ro v is io n s  o f  th e se  ru les , a n  a p p ea l sh all lie —

(а ) a s  o f  r ig h t , fro m  an y  final ju d g m e n t  o f  th e  co u rt , where th e
m a tte r  in  d isp u te  o n  th e  a p p e a l a m o u n ts  to  o r  is  o f  th e  v a lu e  
o f  f iv e  th ou sa n d  ru p ees  o r  u p w a rd s , o r  w h ere  th e  a p p e a l 
in v o lv e s  d ire c t ly  o r  in d ir e c t ly  so m e  c la im  o r  qu estion  t o  o r  
re sp e ctin g  p r o p e r ty  o r  s o m e  c iv i l  r ig h t  a m ou n tin g  to  o r  o f  
th e  v a lu e  o f  fiv e  th o u sa n d  ru p e e s  o r  u p w a r d s ; and

(б) a t  th e  d is cre tio n  o f  th e  c o u r t , f r o m  a n y  o th e r  ju d g m e n t  o f  th e
c o u r t , w h eth er  final o r  in te r lo c u t o r y , if, in  th e  op in io n  o f  th e  
c o u r t , th e  q u estion  in v o lv e d  in  th e  a p p e a l is o n e  w h ich , b y  
rea son  o f  its  g re a t  g en era l o r  p u b l ic  im p o rta n ce  o r  o th erw ise , 
o u g h t  to  b e  su b m itte d  t o  H e r  M a je s ty  in  C ou n cil f o r  • 
d e c is io n .

2 . A p p l ic a t io n  to  th e  c o u r t  f o r  le a v e  t o  a p p e a l sh all b e  m a d e  b y  
p e t it io n  w ith in  th ir ty  days fr o m  th e  d a te  o f  th e  ju d g m e n t  t o  b e  
a p p e a le d  fr o m , a n d  th e  a p p lic a n t  sh a ll, w ith in  fo u rte e n  d a j ’s fr o m  th e  
d a t e  o f  su ch  ju d g m e n t, g iv e  th e  o p p o s ite  p a r t y  n o t ic e  o f  su ch  
in te n d e d  a p p lica t io n . ”

T h e  a p p lic a t io n  o f  th e  ap p e lla n ts  s ta te d  th a t  Notice o f  th e  in te n d e d  
a p p lic a t io n  f o r  le a v e  t o  a p p ea l h a d  b e e n  g iv e n  t o  e a ch  o f  th e  re sp o n d e n ts  
in  te r m s  o f  R u le  2. T h e  P e t it io n  s ta te d  th a t  th e  J u d g m e n t o f  th e  
S u p r e m e  C o u r t  o f  9 th  A p r il 1968 w as a  fin a l ju d g m e n t  an d  th a t  th e  
m a tt e r  in  d is p u te  a m ou n ted  to  o r  w a s  o f  th e  v a lu e  o f  u p w a rd s  o f  
R s . 6 ,0 0 0  a n d  th a t  th e  a p p e a l in v o lv e d  d ir e c t ly  o r  in d ire ct ly  so m e  
c la im  o r  q u e st io n  to  o r  re sp e c tin g  p r o p e r t y  o r  som e  c iv il r ig h t  
a m o u n t in g  t o  o r  o f  th e  va lu e  o f  u p w a rd s  o f  R s . 5 ,0 00 .

T h e  s e c o n d  resp on d en ts  p resen ted  a  s t a te m e n t  o f  o b je c t io n s  in  w h ich  
th e y  a s se r te d  th a t  th e  J u d g m e n t  o r  O rd e r  o f  9 th  A p r il 19CS w as n o t  a  
final ju d g m e n t  w ith in  th e  m ea n in g  o f  th a t  e x p re ss io n  in  R u le  1, th a t  th e  
m a tte r  in  d is p u te  d id  n o t  a m o u n t  t o  R s .  5 ,0 0 0 , th a t  th e  a p p ea l d id  n o t  
in v o lv e  a n y  p r o p e r t y  c la im  o r  q u e s t io n  o f  th a t  v a lu e , a n d  th a t  th e  
a p p lic a t io n  f o r  a  W r it  w h ich  th e  a p p e lla n ts  h a d  m a d e  w a s n o t  a  c iv i l  
su it  o r  a c t io n  w ith in  th e  m ea n in g  o f  se c t io n  3 o f  th e  A p p e a ls  (P r iv y  C o u n cil) 

O rd in a n c e .
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T h e  a p p lic a t io n  w as h eard  b y  th e  S u p re m e  C o u r t  o n  19 th , 20 th  an d  
2 3 rd  A u g u s t  19G3. C oun sel ap p ea red  fo r  th e  a p p e lla n ts . C ounsel 
a p p ea red  f o r  th e  se c o n d  resp on d en ts . T h e  C o u r t  g a v e  it s  d e c is io n  on  19th  
D e ce m b e r  in  th e  fo llo w in g  y e a r  (1969). F ro m  th e  te r m s  o f  th e  J u d g m en t 
it ap p ears  th a t  th e  m a in  co n te n t io n  o f  C ou n sel f o r  th e  se c o n d  resp on d en ts  
w as th a t t l ie  J u d g m e n t  o r  O rd er  o f  th e  S u p re m e  C o u r t  d ism issing  th e  
a p p lica t io n  o f  t ] ic  a p p e lla n ts  fo r  writs of certiorari a n d  -prohibition w as 
n o t  an  o r d e r  w h ich  w as m a d e  in  a c iv il su it o r  a c t io n . T h e  J u d g m en t 
re cord s  th a t  C ou n se l fo r  th e  se con d  re sp o n d e n ts  a lso  c o n te n d e d  th a t  th e  
m a tter  in  d is p u te  o n  th e  a p p ea l d id  not- a m o u n t  to  R s .  5 ,0 0 0  a n d  th a t  th e 
ap p ea l d id  n o t  in v o lv e  a n y  p r o p e r ty  c la im  o r  q u e s t io n  o f  th a t  va lu e . 
I t  d oes  n o t  a p p e a r  to  h a v e  been  co n te n d e d  th a t  th e  J u d g m e n t  o r  O rd er o f  
th e  S u p re m e  C o u rt  w as o th e r  th an  a final ju d g m e n t  .

T h e  c o n c lu s io n  o f  th e  S u p rem e C ou rt w as th a t  th e ir  p r e v io u s  J u d g m e n t 
o r  O rder w a s n o t  o n e  m a d e  in a civ il su it o r  a c t io n . O n  th a t  g rou n d  
they' h e ld  th a t  th e  a p p e lla n ts  w ere n o t  e n t it le d  t o  a p p ea l. T h e ir  
a p p lic a t io n  w a s  th e r e fo re  d ism issed  w ith  costs . T h e  Court, fo u n d  it  
u n n ecessa ry  t o  co n s id e r  th e  co n te n t io n  th a t  th e  m a tt e r  in  d isp u te  o n  th e 
a p p e a l d id  n o t  a m o u n t  to  R s . 5 ,0 00  a n d  th a t  th e  a p p e a l d id  n o t  in v o lv e  
a n y  p r o p e r t y  c la im  o r  q u estion  o f  th a t v a lu e .

O n 2 5 th  F e b r u a r y  1970 an  O rder in  C o u n cil w a s  m a d e  g ra n tin g  th e  
a p p e lla n t sp e c ia l le a v e  to  a p p ea l to  H er  M a je s ty  in  C o u n c il .

T h e  q u e s t io n  w h ich  n o w  arises fo r  d e c is io n  is w h e th e r  th e  S u prem e 
C ou rt w e re  c o r r e c t  in  d e c id in g  that, th e  a p p e lla n ts  w e re  n o t  en titled  to  
a p p ea l t o  H e r  M a je s ty  in C ou n cil fo r  th e  re a so n  t h a t  th e  J u d g m e n t  o r  
O rder a g a in s t  w h ich  th e y  co n te n d  th e y  h a v e  a  r ig h t  o f  a p p ea l w as n o t  
a  ju d g m e n t  in  a  c iv i l  su it  o r  a c tion . I f  th e  S u p r e m e  C ou rt w ere wrong 
in  so  d e c id in g  th e n  s u b je c t  t o  th eir  be in g  sa tis fie d  in  rega rd  to  th e  
qu estion s  a b o v e  n o te d  as to  th e  va lu e  o f  th e  m a tt e r  o r  c la im  in  d isp u te  
a n d  s u b je c t  t o  th e  sa tis fa c t io n  o f  p re scr ib e d  c o n d it io n s  i t  w ou ld  b e  
th eir  d u t y  t o  a c c e d e  to  th e  a p p e lla n ts ’ a p p lic a t io n  a n d  to  grant- le a v e  
to  ap p ea l.

T h e  rea son s  w h ich  g u id ed  th e  S u p rem e C o u rt  t o  th e ir  c on c lu s ion  th a t 
th e  a p p e lla n ts  w e re  n o t  en titled  to  ap p ea l w ere (a) th a t  it  had  been  d e c id e d  
in  th e  S u p re m e  C ou rt in  th e  case o f  Silverline Bus Company Ltd. v. Kandy 
Omnibus Company L td .1 5S X .L .K . 103 that certiorari p roceed in g s  d id  
n o t  “  fa ll w ith in  th e  category o f  p ro ce e d in g s  k n o w n  a s  su its  o r  a c t io n s  ”  
an d  (£>) th a t  th a t  con c lu s io n  w as u n to u ch e d  by- th e  d e c is io n  o f  th e P rivy- 
C ou n cil in  th e  ca se  o f  Tennckoon v. Duraisamy 2 [1 0 5 S ] A .C . 354.

I t  is c le a r  th a t  tlie  right to ap pea l t o  H e r  M a je s ty  in  C ou n cil to  w h ich  
sec tion  3  o f  th e  A p p e a ls  (P r iv y  C ou n cil) O rd in a n ce  re la tes  is th e  r ig h t  
o f  “ p a rt ie s  t o  c iv il su its o r  a c t i o n s ” . T h e  O rd in a n c e  d oes  n o t  re la te  
to  c r im in a l m a tte rs . T h e ir  L ord sh ip s  a re  o n ly  h e re  co n ce rn e d  w ith  a

1 ( 1956) 58 N. L. B. 193. ' ( 1958) A. C. 354 ; 59 A\ L. R. 481.
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c iv i l  m a tter . T h e  q u e s t io n  w h ich  is n o w  raised is w h e th e r  th e  a p p lic a t io n ; 
w h ich  th e  a p p e lla n ts  m a d e  in  th is  ca se  fo r  a  writ of certiorari o r  o f  
prohibition w as w ith in  th e  d e s ig n a t io n  o f  a  c iv il su it  o r  a c t io n .

T h o  A p p ea ls  (P r iv y  C o u n c il)  O rd in a n ce  co n ta in s  a n  In te r p r e t a t io n  
s e c t io n  (sec se c t io n  2 ) b u t  th e re  is n o  defin ition  o f  c iv il s u it  o r  a c t io n . 
I n  th e  C ivil P r o ce d u r e  C o d e  (C h a p ter  101) th ere  is a n  In te r p r e t a t io n  
C lau se  (section  5 ). S u b je c t  t o  c o n t e x t  th e w o rd  “ a c t i o n ”  in  th e  
O rd in a n ce  has th e  m e a n in g  o f  “  a  p roceed in g  fo r  th e  p r e v e n t io n  o r  red ress  
o f  a  w ron g  ” . B y  s e c t io n  6 it  is p r o v id e d  th at “  E v e r y  a p p l ic a t io n  t o  a  
c o u r t  fo r  re lie f o r  r e m e d y  o b ta in a b le  through the ex e rc ise  o f  th e  C o u r t ’s  
p o w e r  o r  a u th o r ity , o r  o th e rw is e  to  in v ite  its  in te r fe re n ce , c o n s t itu te s  
a n  a ctio n  " .  T h e  C o d e  p r o v id e s  th a t  th e p roced u re  o f  a n  a c t io n  m a y  bo 
e ith er  “ r e g u la r ”  o r  “ s u m m a r y ”  an d  the C od e  p re scr ib e s  b o t h  th o  
co u rse  o f  regu lar a n d  o f  su m m a r y  p roced u re .

A s  th ere is n o  p r o v is io n  b y  w h ich  th e w ord s “  c iv il su its  o r  a c t i o n s ”  
as ap p earin g  in  th e  A p p e a ls  (P r iv y  C ou n cil) O rd in a n ce  a r c  g iv e n  e x p r e s s  
d e fin it ion  th e q u e s t io n  as  t o  th e ir  s co p e  and  m ea n in g  ca lls  f o r  c o n s id c r a -  
t io n . In  their L o r d s h ip s ’ v ie w  th is  qu estion  w as d ec id ed  in  th e  J u d g m e n t  
o f  th e  B oa rd  in Tennekoon v. Duraisamy1 [195S] A .C . 35 4 . I n  t h a t  e a se  
th e r e  h a d  been  an  a p p e a l t o  th e  S u p rem e C ou rt u n d er  s e c t io n  15 o f  th o  
In d ia n  and  P a k ista n i B e s id c n t s  C itizensh ip  A c t .  T h e  S u p r e m e  C o u r t  
a llow ed  lea ve  to  a p p e a l fr o m  th e ir  J u d g m e n t to  H e r  M a je s ty  in  C o u n cil . 
O n  th e  h earing  o f  th e  a p p e a l b e fo r e  th e  B oa rd  a  p r e lim in a ry  o b je c t io n  
w as ta k en  to  th e  c o m p e t e n c y  o f  th e  ap pea l. S o  th e  issue w a s  ra ise d  as 
t o  v  hot her th e  J u d g m e n t  o f  th e  S u p rem e C ou rt h a d  been  g iv e n  in  a  c iv il 
su it  o r  a c tion . T h e  p r e lim in a ry  o b je c t io n  w as arg u ed  a n d  in  d e liv e r in g  
th e  J u d g m e n t o f  th e  B o a r d  L o r d  M o rto n  o f  H e n ry  to n  d e a lt  fu l ly  (see 
p p . 3 7 3 -9 ) w ith  th e  rea son s  w h y  it  fa iled . I t  w as h e ld  t h a t  th e  w o rd s  
“  c iv il su its o r  a c t io n s  ”  in  se c t io n  3 o f  th e A p p e a ls  (P r iv y  C o u n cil)  
O rd in a n ce  b o re  tn e  sa m e  m e a n in g  as th ey  bore  in  se c t io n  5 2  o f  th e  C e y lo n  
C h arter  o f  J u st ice  o f  1S33.

In  th e  cou rse  o f  th e  J u d g m e n t  L o r d  M orton  sa id  :

"  I t  w as a rg u e d  b e fo r e  th e ir  L ord sh ip s  th a t th e  ju d g e s  o f  th e  S u p re m e  
C ou rt w ere w ro n g , th a t  t h e y  h ad  n o t  p ow er  to  g ra n t le a v e  to  a p p e a l, 
an d  th a t co n s e q u e n t ly  th e ir  L ord .-h ip s had n o  ju r is d ic t io n  t o  h e a r  th o  
ap p ea l, unless a n d  u n til a n  a p p lica tion  to  H e r  M a je s ty  f o r  sp ec ia l 
lea v e  to  ap p ea l w a s  s u c ce s s fu lly  m a d e . It is th u s necessary ’ t o  e x a m in e  
w h eth er tlie  p r o ce e d in g s  b e fo r e  tlie  S u prem e C ou rt w e re  a  ‘ c iv i l  su it  
o r  a c t io n  ’ w ith in  (Jic m e a n in g  o f  se c tion  3. T h ere  has b e e n  a  c o n f l ic t  
o f  a u th o r ity  in  C e y lo n  u p o n  th e  p o in t.

T h e  w ord s  ‘ c iv i l  su it  o r  a c t i o n ’ first o c cu r  in s e c t io n  52  o f  th e  
C h arter  o f  1S33, w h ich  c o n fe r re d  on  th e  s u b je c t  a  r ig h t  t o  a p p e a l t o  
th e  S ov ere ig n . I t  is in  th e  fo llo w in g  t e r m s : ‘ 52 . A n d  W e  d o

1 (I95S) A. C. 351 ; 59 X. L. It. 4S1.
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fu r t h e r  g ra n t , o rd a in , d ir e c t , a n d  a p p o in t  th a t  it  shall be  la w fu l f o r  
a n y  p e rso n  o r  p erson s b e in g  a p a r t y  o r  p a rties  to  an y  c iv il s u it  o r  
a c t io n  d ep en d in g  in th e  sa id  S u p r e m e  C o u r t  t o  a p p ea l to  U s O u r h e irs  
a n d  su ccessors  in O ur o r  T h e ir  P r iv y  C ou n cil against a n y  fin a l 
ju d g m e n t ,  d ecree , o r  sen ten ce , o r  a g a in s t  a n y  ru le o r  ord er  m a d e  in  
a n y  su ch  c iv il su it o r  a c t io n , a n d  b a v in s  th e  effect o f  a fin a l o r  
d e f in it iv e  sentence, an d  w h ich  a p p e a ls  sh a ll be m a d e  s u b je c t  t o  tiro  
ru les a n d  lim ita tion s  fo llo w in g

T h e re  fo llo w  a  n u m b e r  o f  ru les a n d  lim ita tion s  d esign ed , a m o n g  
o th e r  th in g s , to  e x c lu d e  ca ses  co n s id e r e d  o f  insu fficien t im p o r t a n c e  
to  b e  th e  su b je c t -m a tte r  o f  a n  a p p e a l t o  th e  P r iv y  C ouncil. I t  is t o  
b e  o b s e r v e d  th at th e  se c t io n  e n a b le d  a  p erson , su b je c t  to  th e se  ru le s  
a n d  lim ita tion s , to  a p p e a l as o f  r ig h t  t o  th e  S overe ign . • S e c t io n  5 3 , 
w h ich  th e ir  L ord sh ip s  th in k  u n n e ce s sa ry  t o  s e t  out- here, p r e s e r v e d  
in ta c t  th e  r ig h t  o f  th e  S o v e r e ig n  t o  a d m it  ap p ea ls from  th e  s u b je c t  
e v e n  w h e re  th e s u b je c t  c o u ld  n o t  a p p e a l as o f  r igh t.

I t  w a s argu ed  b e fo re  th e  S u p r e m e  C o u r t  a n d  th eir  L o rd sh ip s  th a t  
a  c iv i l  su it  o r  a c t io n  m ea n s  a  p r o c e e d in g  in  w h ich  on e p a r t y  s u e s  
fo r  o r  c la im s so m e th in g  fr o m  a n o th e r . X o  d o u b t  th e w o rd s  a r o  
p r o p e r ly  a p p lica b le  to  su ch  cases , a n d  th e y  are th e  eases t o  w h ic h  
th e w o rd s  are m o s t  fr e q u e n t ly  a p p lie d . B u t  it  is necessary  to  in q u ir e  
w h e th e r  th e  a p p lica tion  o f  th e  w o rd s  as th e y  ap p ear in  s e c t io n  5 2  
o f  th e  C h arter  m u st b e  lim ite d  to  su ch  cases. T h e ir  L ord sh ip s  w o u ld  
m a k e  th e  general o b s e r v a t io n  th a t  s e c t io n  52  o f  the C h a rte r  w a s  
g ra n t in g  to  a s u b je c t  la b o u r in g  u n d e r  a  sense o f  g r ie v a n c e  th e  
fu n d a m e n ta l r igh t o f  a p p e a lin g  to  th e  S o v e re ig n  an d  th at, t h o u g h  it  
w o u ld  b e  n atu ral to  e x c lu d e  fr o m  th e  ran ge  o f  perm issib le  a p p e a ls  
cases o f  insu fficien t im p o r ta n ce , i t  w o u ld  b e  d ifficu lt to  im a g in e  a n  
in te n t io n  to  ex c lu d e  cases d iffe r e n t ia te d  b y  re feren ce  to  f l ic  fo r m  o f  
th e  p roceed in g s , rega rd less o f  th e  g r a v it y  o f  th e  resu lt o c ca s io n e d  b y  
th e m . .And ns se c t io n  3 o f  th e  A p p e a ls  O rd inance sets o u t  th e  
m a n n er  in  w h ich  ‘ th e r ig h t o f  p a r t ie s  t o  c iv il su its or a c t io n s  in  th e  
S u p re m e  C ourt t o  ap p ea l t o  H is  M a je s ty  in  C ou n cil ' is to  b e  r e g u la te d , 
th e ir  L ord sh ip s  d o  n o t d o u b t  th a t th e  w o rd s  : c iv il suits o r  a c t io n s  ’ 
m u st  b e  g iven  th e m ea n in g  w h ich  th e y  b o r e  in  th e  Charter o f  1S33 . ”

H a v in g  re ferred  to  a n d  a d o p te d  th e  rea son in g  o f  th e  B oa rd  in  th e  ea so  
o f  Commissioner of Stamps, Straits Settlements v. Oei Tjong Sunn 1 [1 9 3 3 ] 
A .C . 37S (w here th e  m ean ing  o f  th e  w o rd s  c iv il cau se  ”  was c o n s id e r e d )  
L o r d  M o rto n  referred  to  th e  d e f in it io n  o f  th e  w o rd  “ a c t i o n ”  in  th o  
C ou rts  O rd inance  an d  in  th e  C iv il P r o c e d u r e  C o d e — i.c., as “  a p r o c e e d in g  
fo r  th e  p rev en tion  o r  redress o f  a w ro n g  ”  a n d  p roceed ed : •

“  I t  w as argued th a t  th e  o r d e r  o f  th e  d e p u ty  com m iss ion er  c o u ld  
n o t  be  sa id  to  be  a w ron g  in th e  sen se  th a t  a to r t  o r  a breach  o f  c o n t r a c t  
can  b e  sa iil to  b e  a  w ron g , as th e re  w a s n o th in g  illegal in  th e  a c t io n  1

1 U 0 3 S )  .1. C . -'S7S.
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o f  the d e p u ty  c o m m iss io n e r . O n  th e  o th er  h an d , it  w a s .argued th a t  
th e  w ord  ‘ w ron g  ’ in  th e  d e fin it io n  lias a w ider c o n n o ta t io n  a n d  w ou ld  
in clu d e  the co n s e q u e n ce  o f  a n  o r d e r  m a d e  b y  a  co m m iss io n e r  w h ich  is 
w ron g  th ou gh  leg a lly  m a d e . I t  is n o t  necessary  fo r  th e ir  L o r d s h ip s  to  
d e c id e  th e p o in t. T h e  C h a r te r  w as granted  lon g  b e fo r e  th e  tw o  O rd in 
an ces  m en tion ed  w ere  e n a c te d  a n d , as their L o rd sh ip s  h a v e  a lre a d y  
p o in te d  ou t, th e  w o r d s  ‘ c iv i l  su its  o r  a c t i o n s ’ in  th e  P r iv y  C o u n c il 
A p p e a ls  O rd in a n ce  m u s t  b e a r  th e  sam e m ea n in g  as th ey ' b o r e  in  th o  
C h arter.

In  ad d ition  to  th e  d e f in it io n  o f  ‘ a c t i o n ’ (c o n ta in e d  in  s e c t io n  5 ) 
m en tion ed  a b o v e  th e  C iv il P r o c e d u r e  C ode co n ta in s  th e  fo l lo w in g  in  
se c t io n  6 : ‘ E v e r y  a p p lic a t io n  t o  a co u r t  fo r  r e lie f  o r  r e m e d y  .th ro u g h  
th e  exercise  o f  th e  c o u r t ’s p o w e r  o r  a u th or ity , o r  o th e rw is e  t o  in v ite  its 
in terferen ce , c o n s t itu te s  a n  a c t io n  ’ . T h is  is w h a t th e ir  L o r d s h ip s  
th in k  is th o  m e a n in g  o f  1 a c t io n  ’ in  th e C h arter  a n d  in  th e  A p p e a ls  
O rd in a n ce  th o u g h , as w ill h a v e  been  seen, th e y  d o  n o t  fo u n d  th e ir  
d e c is io n  on  th is  s e c t io n . ”

I n  th e ligh t o f  th e  ru lin g  o f  th e  B o a rd  in th e  pa ssa ges a b o v e  q u o t e d  
th e ir  L ord sh ip s  th in k  th a t  i t  is  c le a r  that the d ec is ion  o f  th e  Supremo 
C o u rt  re je c tin g  th e  a p p e lla n ts ’  a p p lica tion  fo r  writs of certiorari o r  
prohibition in th is  ease  w a s  a  ju d g m e n t  o r  ord er  in a  c iv il s u it  o r  a c t io n . 
T h e ir  L ord sh ip s  d o  n o t  f in d  i t  n ecessa ry  to  refer fu lly  t o  th e  J u d g m e n t  
o f  th e  S u p rem e C o u r t  in  Silverline Bus Co. Llcl. v. Kandy Omnibus Co. 
Lid}  5S N .L .B -. 193. I t  h a d  th e re  been  held  th a t  an  a p p lic a t io n  f o r  a 
writ of certiorari d id  n o t  c o m e  w ith in  th e  w ord s “  c iv il su it  o r  a c t io n  ”  
a n d  it  w as h eld  th a t  su ch  w o r d s  sh ou ld  be  con stru ed  in  th e ir  o r d in a r y  
sen se o f  a  p roceed in g  in  w h ic h  o n e  p a rty  sues fo r  o r  c la im s  so m e th in g  
fr o m  a n oth er  in  regu lar  p ro ce e d in g s . T h a t case  w as re fe rre d  t o  b y  
L o r d  M orton  w h o  s ta te d  th a t  i t  h a d  been  d e c id e d  a fte r  th e ' S u p re m o  
C ou rt h a d  g ra n ted  th e  a p p lic a t io n  fo r  lea ve  to  ap p ea l in  th e  
case. H e  said  th a t  th e  p o in t  a c tu a lly  d ec id ed  in th e  Silverline J v s  Co. 
Ltd. case  w as n o t  b e fo r e  th e ir  L o r d sh ip s  and  so th e y  h eard  n o  a r g u m e n t  
u p o n  it . H e  a d d e d  h o w e v e r  th a t  it  fo llow ed  fro m  th e v ie w s  th a t  th e ir  
L o rd sh ip s  h ad  e x p re s se d  th a t  th e y  cou ld  n o t  a c c e p t  th e  v ie w  o f  
Basnayake C.J. th a t  th e  w o r d s  “  c iv il su it o r  a c t io n  ”  in  s e c t io n  3 o f  
th e  A p p ea ls  O rd in a n ce  s h o u ld  b e  lim ited  to  “  a p r o c e e d in g  in  w h ich  
o n e  p a rty  sues f o r  o r  c la im s  so m e th in g  from  a n o th e r  in  r e g u la r  c iv i l  
p ro ce e d in g s

T h e  p o in t  th a t  a ro se  in  th e  Silverline Bus Co. Ltd. ease  d o c s  a r ise  in  
th e  p resen t case. I n  v ie w  o f  th e  d ec is ion  an d  rea son in g  e x p re s se d  in  
th e  J u d g m e n t o f  th e  B o a r d  in  Tennekoon v. Duraisamy th e ir  L o r d s h ip s  
co n s id e r  th a t  th e  rea son in g  w h ic h  w as th e  basis o f  th e  d e c is io n  in  th o  
S u p rem e  C ou rt in  th e  Silverline ease ca n n o t sta n d . T h e  J u d g m e n t  o r  
O rd er  o f  th o  S u p rem e  C o u r t  d ism iss in g  the a p p e lla n ts ’ a p p l ic a t io n  fo r

( 195G) 5S N.L.R. 193.
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writs o f certiorari or prohibition w a s a  ju d g m e n t  o r  o r d e r  in  a - c iv i l  s u it  
o r  a c tion . T h e  re ce n t ca se  o f  Colombo Apothecaries Co. Ltd. v. Wijesooritja1 
71 Jv .L .B . 25S w as c o r r e c t ly  d e c id e d .

F o r  th e  reason s w h ich  t h e } ' h a v e  s e t  o u t  th e ir  L o r d s h ip s  w ill  h u m b ly  
a d v ise  H er  M a je s ty  t h a t  th e  a p p e a l shou ld  b e  a llo w e d  a n d  th a t  th e  
D e cre e  o f  th e  S u p re m e  C o u r t  o f  th e  19th  D e ce m b e r  19G9 d is m is s in g  th e  
a p p lica t io n  fo r  c o n d it io n a l le a v e  t o  a p p ea l sh ou ld  b e  se t  a s id e  a n d  th a t  
th e  a p p lica t io n  b e  r e m it te d  t o  th e  S u p rem e C ou rt t o  b e  d e a lt  w ith  in  
a c c o rd a n c e  w ith  th is  J u d g m e n t .

T h e  costs  o f  th e  a p p e lla n ts  b e fo r e  th e  S u p rem e C o u r t  o n  t h e  a p p lic a t io n  
f o r  le a v e  to  a p p ea l a n d  b e fo r e  th e ir  L o rd sh ip s ’ B o a r d  m u s t  b e  p a id  b y  
th e  secon d  resp on d en ts .

Appeal allowed.


