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Chargee of murder and conspiracy to murder—Evidence—Direct evidence of eye-witnesses 
regarding murder—Conviction based thereon despite introduction of inadmissible 
confession—Legality—Weight of unsworn statement from dock—Political motive 
for conspiracy—Admissibility of evidence reflecting on character of accused— 
Statements made by prosecuting Counsel in opening address—Effect of failure to 
tender evidence in  support thereof—Corroboration of accomplice’s evidence— 
Summing-up—Misdirection—Leading questions put to witnesses—
Ineffectiveness of irregularities when they do not cause miscarriage of justice— 
Evidence of an accused inculpating co-accused—Proper direction to be given to 
jury—Witnesses— Rule that Counsel should not interview a witness once he is in 
the witness-box—Statement made to police officer during investigation of a cog­
nizable offence—Admissibility—Conspiracy, between August 1958 and September 
1959, to commit or abet murder—Illegality of sentence of death—Penal Code, 
ss. 102, 113B, 296—Criminal Procedure Code, ss. 121, 122 (3), 123, 134, 232, 
283 (4)—Evidence Ordinance, ss. 21, 24, 25, 27, 30, 91,120 (6), 142,143, 157— 
Suspension of Capital Punishment (Repeal) Act No. 25 of 1959, ss. 2, 3 (a)— 
Interpretation Ordinance (Cap. 2 Revised Ed. 1956), s. 6 (3).

(1) Where several accused are tried jointly, and one of them elects to give 
evidence on oath in his own behalf and, in doing so, inculpates his co-accused, 
the jury should be warned of the danger of basing a conviction of the co-accused 
on the evidence of the witness unless it is corroborated in material particulars. 
I t  cannot be contended that the evidence of the witness is totally inadmissible 
against the co-accused as being a “ confession ” within the meaning of section 
30 of the Evidence Ordinance.

(2) Where, in a case to which section 27 of the Evidence Ordinance did not 
apply, oral evidence, which was objected to as inadmissible, was nevertheless 
admitted of an oral statement made by an accused person to a police officer 
who was investigating a cognizable offence under Chapter X II of the Criminal 
Procedure Code—

Held, that the use of the oral statement made to the police officer by the 
accused was as obnoxious to the prohibition contained in section 122 (3) of the 
Criminal Procedure Code as the use of the same statement reduced into writing. 
Rex v. Jinadasa (1930) 51 X. L. R. 529, discussed.

(3) I t  is an Unwritten rule that, except in the case of expert witnesses, Counsel 
does not interview a witness once he is in the witness-box. Once the cross- 
examination commences, even an expert is not interviewed,
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(4) Under the Suspension of Capital Punishment (Repeal) Act No. 25 of 1959, 
only a sentence of imprisonment for life, and not a sentence of death, can be 
imposed upon the conviction of a person of the offence of conspiracy to commit 
or abet murder, if the offence had been committed by him during the period 
of operation of the Suspension of Capital Punishment Act No. 20 of 1958.

The 1st, 2nd and 4th accused-appellants were convicted, at the trial, of 
conspiracy to commit murder, and the 4th accused was convicted of murder. 
The 3rd and 5th accused, who were also charged with conspiracy to commit 
murder, were found not guilty. The deceased was the Prime Minister of Ceylon 
and the leader of a political party at the time he was shot by the 4th accused 
on 25th September 1959.

Held, (i) that the admission in evidence of a confession made by the 4th 
accused to the Magistrate, even assuming that the confession was not voluntary 
and was obnoxious to section 24 of the Evidence Ordinance or was otherwise 
inadmissible, could not vitiate the conviction of the 4th accused, because the 
fact that the 4th accused killed the deceased was established beyond any manner 
of doubt by the direct evidence of some of those present at the deceased’s house 
at the time when he was shot there.

Obiter; No police officer who is not empowered to investigate a cognizable 
offence under Chapter X II of the Criminal Procedure Code may legally act 
under that Chapter even though he be attached to the Criminal Investigation 
Department.

(ii) that the right of an accused person to make an unsworn statement from 
the dock is recognized in our law. That right would be of no value unless such 
a statement is treated as evidence on behalf of the accused, subject however to 
the infirmity which attaches to statements that are unsworn and have not 
been tested by cross-examination.

(iii) that, considering that the murder which was the subject of the alleged 
conspiracy was that of the Prime Minister and that there was at least a strong 
likelihood that the motive for the murder was political and not purely a private 
one, the evidence concerning the 1st accused’s political and business interests 
was relevant to show positively that he was ambitious, if not for political power 
itself, at least to wield political influence. If this evidence did in fact create an 
impression that the 1st accused, who was a Buddhist monk, did not pay much 
regard to the code ordinarily accepted by Buddhist monks and was therefore 
unworthy of the robe of a monk, that was quite unavoidable.

(iv) that the omission of prosecuting Counsel to tender evidence in support 
of certain statements made by him in his opening address in compliance with the 
requirements of section 232 of the Criminal Procedure Code did not vitiate the 
conviction of the accused inasmuch as, having regard to the length of the trial 
(which lasted nearly three months) and suitable directions given by the Judge 
to the Jury, there was no miscarriage of justice.

(v) that that jury were duly warned in the present case that an accomplice’s 
evidence must be corroborated by independent testimony from somebody other 
than the accomplice. Nor was there any question of the jury being invited to 
regard as corroboration items of evidence each capable of an innocent 
interpretation.

(vi) that, although there was some m isdirection on the subject of the crime 
revolver and it could be complained with some justification that the trial Judge 
laid too much emphasis, in his summing-up, on the arguments of Counsel for 
the prosecution and permitted too many leading questions to be put to 
the witnesses on crucial matters, it could not be said that the irregularities 
occasioned a miscarriage of justice.
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(vii) that, although the 5th accused, when he gave evidence in his own behalf, 
implicated the 1st, 2nd and 4th accused, the jury were properly warned by the 
trial Judge of the danger of convicting the co-accused on his evidence unless 
it was corroborated in material particulars.

(viii) that the evidence of an oral statement made by the 2nd accused to the 
police officer who investigated the offence under Chapter X II of the Criminal 
Procedure Code should not have been admitted in contravention of the pro­
visions of section 122 (3). However, the improper admission of this evidence 
was not by itself a ground for a new trial or reversal of the verdict inasmuch as, 
independently of it, there was sufficient evidence to justify the verdict.

(is) that the sentence of death passed on the accused-appellants for the 
commission of the offence of conspiracy to commit or abet murder was illegal 
for the reason that the offence was committed by them during the period of 
operation of the Suspension of Capital Punishment Act No. 20 of 1958. The 
retrospective operation of the provisions of the Suspension of Capital Punish­
ment (Bepeal) Act No.25 of 1959 relating to the imposition of capital punishment 
on a person convicted of an offence of murder, which had been committed by 
him prior to the date of the commencement of that Act, were not applicable 
to the offence of conspiracy to commit or abet murder.

A .P P E A L S  against three conviotions in  a  trial before the Supreme 
Court.

E. Q. Wikramanayake, Q.C., w ith E. A. G. de Silva, Robert Silva, 
S. Surdheralingam, Nimal Wikramanayake, Manivasagam Underwood 
and S. C. Crossette-Thambiah (assigned), for 1st Accused-Appellant.

M. M. Kumarakidasingham, w ith E. A. G. de Silva, P. Nagendram and
F. A. de Silva (assigned), for 2nd Accused-Appellant.

L. G. Weeramanthri, with Anesley Perera, D. R. P. Rajapakse and M. B. 
Jayasekera (assigned), for 4th Accused-Appellant.

G, E. Ghitty, Q.C., w ith Ananda Pereira, Senior Crown Counsel, L. B. T. 
Premaratne, Crown Counsel, and V. S. A. Pullenayegum, Crown Counsel, 
for Attorney-General.

Cur. adv. vuU.

January 15, 1962. B a s n a y a k e , C.J.—

The three accused-appellants, M apitigam a Buddharakkita Thera, 
H em achandra P iyasena Jayawardena, and T alduw a Somarama Thera, 
th e 1st, 2nd, and 4 th  accused respectively, along w ith  tw o others, Palihak- 

-karage Anura de S ilva and W eerasooriya Arachchige N ew ton Perera, 
th e 3rd and 5th  accused respectively, were ind icted  on th e  following  
ch arges:—

“ 1. T hat betw een the 25th A ugust 1958 and th e  26th Septem ber 
1959 a t K elaniya, W ellam pitiya, R ajagiriya, Colombo, and other 
places, w ith in  th e  jurisdiction o f  th is Court, y ou  d id  agree to  com m it or
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abet or act together w ith the common purpose for or in com m itting or 
abetting an offence, to  w it, the murder o f Solomon W est R idgew av D ias 
Bandaranaike, and th a t you are thereby guilty o f the offence o f  conspiracy  
to  com m it or abet the said offence o f murder, in  consequence o f  which  
conspiracy the said offence o f murder was com m itted, and th a t you  have  
thereby com m itted an offence punishable under section 296 read w ith  
sections 113b and 102 o f th e Penal Code.

“ 2. T hat on  or about the 25th  September 1959 at N o. 65 Rosmead  
Place, Colombo, w ithin th e  jurisdiction o f th is Court, you  Talduwe 
Somarama Tbero, th e fourth accused above-nam ed did, in  th e course of 
th e  same transaction, com m it murder b y  causing th e  death o f the said 
Solomon W est R idgew ay D ias Bandaranaike, and th a t you have thereby  
com m itted an offence punishable under section 296 o f the Penal Code.”

After a trial which commenced on 22nd February 1961 and ended on 
12th M ay 1961 th e 1st, 2nd, and 4th  accused were by a unanimous verdict 
found gu ilty  o f th e  charge of conspiracy to murder and th e 4th  accused 
o f th e charge o f  murder of Solomon W est Ridgeway D ias Bandaranaike 
(hereinafter referred to  as the deceased) and sentenced to  death. The 
3rd and 5th  accused were found not guilty and acquitted. The former 
b y  a unanim ous verdict and the latter by a divided verdict o f 5 to  2.

I t  would be helpful if  the following general facts are stated before the  
grounds urged on behalf o f  each o f the appellants are d iscussed:— The 
deceased was the Prime Minister of Ceylon and the leader o f the Sri 
Lanka Freedom  P arty  (hereinafter referred to  as the S. L. F . P .) a t the  
tim e he was murdered. H e lived at his private residence at N o. 65 
Rosm ead Place, which also faced another road known as McCarthy 
R oad which intersected it at the point at which the deceased’s house was. 
The 1st accused was at all material tim es the Viharadhipati o f an ancient 
and well-known tem ple called the K elaniya R aja Maha Vihare (herein­
after referred to  as the K elaniya Vihare). The 2nd accused was a close 
associate o f  the 1st accused and was at one tim e the President o f the Board 
o f Indigenous Medicine. H e was also th e  owner of a printing press and 
was generally engaged in business and other activities. The 3rd accused 
was a resident o f K elaniya. H is residence was not far from the K elaniya  
Vihare. H e  was a m otor mechanic specialising as a tin  sm ith employed 
under a garage owner named W aragoda Kankanam alage D on Sirisena 
com m only known as Michael Baas also a native o f K elaniya who had his 
workshop a t N o. 171 K ynsey R oad in Colombo. Michael Baas was a 
m ember o f  the Village Committee for the Peliyagoda Ward since 1957 
and till 1959 a member o f  the S. L. F . P ., whose candidate for the K elaniya  
constituency he supported in th e -1960 Parliam entary Elections. The 
4th  accused was an ayurvedic physician specialising in diseases o f  the eye 
and was a member o f the sta lf o f the H ospital o f Indigenous Medicine and 
a  lecturer at the College o f  Indigenous Medicine, also referred to  in  the  
evidence as th e Auryvedic College, situated a t Rajagiriya. H e resided 
at a  place called Amara Vihare close to  it. A  bhikkhu known as Boose
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Amarasiri was its inonm bent. The 5th  accused w as an Inspector o f  
Police attached, a t th e  relevant date, to  th e Grimes Branch o f  th e  K ollu- 
pitiya  Police Station. H e  w as also a  native o f  K elan iya w hose ancestral 
hom e was not far from th e  K elaniya Viharo o f  which his perm its and h e  
were dayakayas.

The 3rd and the 5 th  accrued were, as participants in  th e  activ ities o f  
the temple, well-known to  th e  1st accused. The 1st and 2nd accused  
were interested in politics and were founder m em bers o f  th e  S. L . P . P . 
The former was also one o f  it s  patrons. The 1st accused supported  
Mrs. W imala W ijewardene who unsuccessfully contested  th e  K elaniya  
constituency as a  candidate o f  th e S. L. F . P . in  th e  1952 Parliam entary  
Elections. In  the 1956 Parliam entary E lections h e  supported Mr. R . .G. 
Senanayake as an independent candidate for th e K elaniya constituency  
and Mrs. Wimala W ijewardene as an S. L. F . P . candidate for th e  Mirigama 
constituency. The 4 th  accused was also interested in p olitics and had  
participated in the 1952 elections as a  supporter o f  th e  deceased’s  party. 
H e had presided a t  several m eetings a t which th e  deceased addressed 
the voters.

B oth  the 1st and 2nd accused owned cars, the former an Opel K apitan  
painted cream and the latter a F ia t painted black. T he 1st accused had a  
chauffeur but bis car was driven b y  the 2nd accused o n  occasions on  
which they happened to  travel in  it  together. T he 1st accused w as  
possessed of means. H is brother, Dr. K . K . U . Perera also a  m an o f  
means, was a m edical practitioner in  private practice in Peliyagoda. The 
1st and 2nd accused were close associates in  both political and other  
activities. They were both well-known to Mrs. WimaJa W ijewardene 
who was a member o f  the Cabinet till a short while after th e death  o f  the  
deceased. They often m et a t her home. Carolis Am erasinghe, the  
alleged accomplice, who w as th e  7th accused at th e  early stage o f  the  
inquiry in the M agistrate’s Court and later exam ined as a  w itness after he  
had been given a conditional pardon under section 283 o f  th e Criminal 
Procedure Code, was an A yurvedic Physician who practised his profession  
at Dem atagoda in Colombo. H e was also a person interested in  politics 
and was a founder member o f  the S. L. F . P . and a  m em ber o f  its  
Committee. He was a m an o f  m eans and standing, and was th e  Chairman 
o f  the Kolounawa Urban Council a t the tim e o f  th e  m urder o f  the  
deceased. H e also had an Opel K apitan o f  a colour sim ilar to  th a t o f  the'
1st accused. H e described the colour as ivory. H e was th e  fam ily  
physician of the 2nd accused and they were known to  each other from  
their childhood. In 1956 or 1957 after the S. L. F . P . cam e in to  power he 
was appointed a m ember o f  the Board o f  Indigenous M edicine o f  which 
the 2nd accused was appointed President and the 1st accused and the 
witness Kelanitillake were members. In the sam e year th e  4th  accused  
was appointed by th e Board as an eye specialist in  th e  H ospital o f  
Indigenous Medicine. The witnesses K elanitillake and K alansuriya w ere 
also staunch supporters o f  th e party. A t the relevant tim e th ey  were 
both resident in Kelaniya.

2*-----R 1083 (3/02/
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W ith th ese  general observations it  will be convenient now to  turn to  
th e  questions arising on th e  appeals and deal w ith  th e  case in  th e  order 
in  w hich th e  learned trial Judge dealt w ith  i t  in  his summing-up. The 
charge o f  murder which is against th e  4th  accused alone falls to  be dealt 
w ith  first. The evidence against him  on th is charge consists of th e direct 
evidence o f  som e o f  those present a t  th e deceased’s house at th e tim e  
o f th e shooting and th e  accused’s confession m ade to  a M agistrate and  
recorded under section 134 o f th e  Criminal Procedure Code.

■ The w itness Asoka Christopher Seneviratne states th a t he went to  th e  
deceased’s  residence w ith  his unele Stephen D ias Bandaranaike between
8- 30  and 8-45 in  th e morning in  order to  obtain a certificate of character 
from him . H e says th a t th e  4th  accused arrived after he had been there 
for about 20 m inutes. A t th a t tim e he w as seated in th e verandah. 
A fter , entering th e  verandah th e 4th accused walked up and peeped in to  
th e  drawing room and came back and occupied a vacant chair near him  
and engaged in  a conversation w ith  him , in  th e  course of which he dis­
closed th a t he w as from th e Ayurvedic H ospital. W hile th e  4th accused 
was there others came in. Those noticed by the w itness Seneviratne 
were th e  Am erican Ambassador,. Mr. N . E . W eerasooria, and the w itness 
N ivantid iye Ananda. The deceased first saw th e  American Ambassador 
off, n ex t he attended to  Mr. Weerasooria. The witness was th e  third  
person to  receive th e deceased’s attention. H e  did not see the attack  
on th e  deceased as he had gone to  the office to  w rite down certain parti­
culars about him self which the deceased wanted. W hile he was doing 
soi he heard gun shots.

N ivantid iye Ananda states th a t he got to  th e deceased’s house at about
9- 50 a.m . and noticing th e 4th  accused, whom he knew before, spoke 
w ith  him-. The only tw o persons in yellow  robes were the witness and the  
4th  accused. The deceased came up to  th e  w itness and referred to  a 
petition  he had given him  on th e previous day and informed him o f the  
action he had taken  and saluted him and m oved towards th e 4th accused, 
bowed his head, saluted him, and asked him  why he had come. As the  
deceased spoke he was shot. The deceased cried in pain and ran into the  
house followed by the 4th  accused w ith  revolver in hand.

A lthough th e w itness Barnes R atw atte, a brother-in-law of the deceased, 
heard three or four shots when he was in  the circular side verandah he 
paid litt le  heed to  them  until he noticed his sister who was in the garden 
riish into th e  house. H e followed her and he saw th e 4th  accused follow ­
ing th e  deceased w ith  a revolver in his hand stooping forward and point­
ing i t  a t him . H is sister rushed up, held th e deceased b y  one hand and 
w ith th e  other caught th e 4 th  accused b y  his robes. The deceased  
seem ed to  a ttem p t to  seize th e  accused but he ducked and evaded the 
attem pt. A s he did th is one H em a Dabare jum ped on th e accused and  
th e  w itness didlikew ise and both o f  them  grappled w ith  him till he fell. 
D abare, th e  w itness, and his brother held him  down and dealt him a few  
blow s and were soon joined by others. A t th is stage th e revolver dropped
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from the accused’s hand. H e tried to  recover it  while those around 
him were endeavouring to  keep him off it. The w itness n ex t went in 
to  attend to  th e deceased.

Vedage P iyadasa is  another eye-witness. H e  had gone on  th e  same 
mission as Ananda but reached the deceased’s residence before him. 
He was behind Ananda’s chair a t  the tim e th e  deceased cam e up  to  the 
4th accused. H e says th a t as th e deceased sa lu ted  him  and addressed 
him the accused pulled  out a  revolver from underneath h is robes and 
fired at him. The first shot caught him  on  th e  back o f  h is hand. H e  
fired a  second tim e  an d  go t him in front o f  th e chest. T he deceased  
cried “ Buddu Am ine ” and ran in  w ith th e accused follow ing him  with  
th e  revolver pointing a t  him.

The w itness W ickremasinghe who was also one o f  th ose  present in  the  
verandah a t  th e  m aterial tim e sta tes th a t a fter  speaking w ith  Ananda  
th e  deceased m oved  tow ards th e  4 th  accused who g o t up  hurriedly, 
took a  step  or tw o towards th e  deceased and fired, an d  th e  deceased ran 
inside raising cries. T he 4 th  accused chased a fter him  w ith  th e  revolver. 
H e heard tw o m ore sh ots inside th e  house. L ater th e  4 th  accused was 
shot by constable Samarakoon and was overpowered, tak en  to  th e  office 
room and detained there. I t  is  also established th a t P I  is  th e  revolver 
w ith which th e accused shot.

The statem ent m ade b y  th e  deceased as to  th e  cause o f  h is d eath  reveals 
th a t he was sh ot b y  a Buddhist m onk w ith  a  revolver w hich  h e  drew  
out o f  his robes. The m edical evidence disclosed gun shot injuries 
on the back o f  th e le ft  wrist, on the back o f  th e  le ft  hand, on  th e  right 
side o f  the chest, on th e  le ft  side o f the chest, on th e  right h ip, and left 
lower abdomen. There were four entrance and three ex it  wounds. The 
bullet lodged in h is body was rem oved by the surgeon who a ttended  on 
him.

The evidence o f  the w itness Ananda was challenged b y  th e  4 th  accused.
I t  was even suggested  th a t Ananda or some other person in  robes was the  
real assailant. The basis on which the suggestion w as m ade was th a t the 
deceased knew th e  4 th  accused and if  he had been  his assailant he would 
have nam ed him  instead  o f  saying th a t a  B u d d h ist m onk sh o t h im .

On th is evidence alone th e  jury were perfectly en titled  to  find th a t it 
was th e 4 th  accused and no other who murdered th e  deceased b y  shooting  
him w ith  th e revolver P I . B u t the prosecution w en t further and tendered  
in  evidence a  confession m ade b y  him  to  th e  M agistrate on  14th' Novem ber 
1959 a t th e  M agistrate’s  residence in  Mt. L avinia w hile th e  accused was 
on remand in  F isca l’s custody. The adm ission o f  th is confession in 
evidence was objected  to  on th e ground th a t i t  w as n ot voluntary and 
was obnoxious to  section 24 o f  the E vidence • Ordinance. I t  will be 
therefore necessary to  exam ine th a t objection. The confession reads—

" In  A ugust 1959 when I  was in  th e  d ispensary a t  B orella  th e  high 
priest o f  th e  K elan iya  tem ple Buddharakkita cam e and to ld  m e that 
' i f  things go on like th is  we will have no place in  th is  country ’. W e got
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. in to  a  car and it  w as in  th e  car th a t th is conversation took  p lace. I  
w as dropped a t m y residence a t Obeysekerapura. Buddharakkita 
cam e again  th e  follow ing d ay to  m y residence. H e stopped th e  car 

.. .on  th e  road and sent for m e. I t  w as about 7-00 p.m . I  cam e to  th e  
., .car and  B uddharakkita to ld  m e th a t ' several lakhs o f m oney is  being  

lo st a t th e  harbour and th ere is  no future for th e S inhalese or th e  
language i f  th in gs go on  lik e  th is. L et us therefore destroy th e  Prim e 
M inister. A fter th a t w e could carry on our work as w e w ish ’. I  
asked  him  w hat w as going to  happen to  us. ‘ N oth ing w ill happen  
to  you  ’ he said. ‘ I  have m ade arrangem ents w ith  everybody who 
w ould b e necessary for t h is ’. H . P . Jayaw ardena w as also present 
in  th e  car a t th e tim e. Jayaw ardena said  ‘ O nly do th is job and in  
2 or 3 w eeks you  w ill be ou t o f rem and ’. I  to ld  them  th a t I  had  2 

. , pu p ils and also m y tem ple to  look  a fter. T hey said ‘ W e w ill look after  
i a ll th a t ’. I  th en  asked them  ‘ W hen I  am  to  do th e  job ? I  also  

to ld  them  th a t ‘ I  am w illing to  do th is job to  a m an who had done m e 
no w rong on ly for th e sake o f m y country and m y religion and race.’

. T h ey th en  to ld  m e ‘ Tom orrow or th e  day after we w ill g et you  a 
revolver.’ So saying th ey  w ent aw ay. A bout tw o days la ter B uddha­
rak k ita  brought m e a revolver w hich w as about a foot long.- The 
revolver had six  cham bers. A ll 6 w ere loaded. T he follow ing d ay 8 
m ore cartridges were brought b y  them . W e took  th ese and th e  
revolver and w ent to  R agam a to  th e  house o f D ickie de Zoysa. W e m et 
D ick ie de Zoysa. W ith  him , Buddharakkita, Jayaw ardena and I  w ent 

. to  M uthurajaw ela. I  w as asked to  fire a t th e kaduru fru its w hich  
w ere on  trees by th e road, I  fired a t th ese fru its. One o f them  said  
‘ T hat is  good, b u t w hatever happens don’t  te ll anybody. W e w ill 
save you .’ Then D ickie Z oysa stayed  behind. The other tw o dropped 
m e a t m y residence. I  had fired 8 cartridges a t M uthura j aw ela. I  th en  

. loaded th e  other six . A fter th a t Buddharakkita and Jayaw ardena  
used  to  com e and see m e daily . One day C. A m arasinghe th e K olon- 
naw a U . C. Chairman also cam e. Buddharakkita, Jayaw ardena and I  
d ecid ed  on 25th  Septem ber as th e day on w hich to  shoot th e Prim e 
M inister. A t about 8 or 8 .3 0  a.m . on Septem ber 25th  I  took  a m edicine 
to  m ake m yself brave and w ent to  th e Prim e M inister’s residence. The 

. P rim e M inister cam e ou t and spoke to  a priest. I  becam e nervous but 
I  soon  becam e very bold probably due to  th e  m edicine. I  th en  fired a t 
th e  Prim e M inister. I  fired one sh ot in  th e verandah. T h at struck  

. h im . T hen th e Prim e M inister w en t in to  th e house. I  follow ed and  
fired 3 m ore shots. T hese sh ots also struck th e Prim e M inister. A t 
th is  stage I  fe ll dow n and som ebody sh ot m e. T hereafter I  do not 
Tem em ber clearly w hat happened.”

T he sta tem en t was m ade in  S inhala and recorded b y  th e M agistrate w ho 
attach ed  th e  follow ing certificate to  i t :—

“ I  hereby certify  th a t th e  above record o f th e statem en t o f Talduw e 
Som aram a w as taken  b y  m e and contains accurately th e  w hole o f h is
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statem en t and th a t i t  w as n o t practicable to  m e to  record it  in  S inhala  
in  w hich language i t  w as g iven . I  have a  very  good know ledge o f  
Sinhalese. I  have explained  to  him  th is statem en t in  S in h alese.”

Several subm issions w ere m ade in  regard to  th is confession , its  
adm ission in  evidence and th e d irections o f th e tr ia l Judge concerning it , 
th e principal subm issions being th e  follow ing :—

(a) T hat, upon a ll th e  ev id en ce e lic ited  a t th e tria l w ith  regard to  th e  
circum stances antecedent to  th e  m aking o f th e  confession, th e  defence  
had succeeded in  estab lish ing th a t i t  w as n ot voluntary, and th a t th e  
jury should have been directed  accordingly.

T he 4 th  accused w as on rem and, from  th e  d ay  a fter th e sh ootin g, 
first in  th e General H osp ita l and  la ter in  th e  prison h osp ita l, t ill h e  
recovered from  th e gun-shot w ound in flicted  b y  constable Sam arakoon. 
On th e very day o f th e shooting, Colombo Saranankara a  bhikkhu  
friend o f h is w ent to  see him  a t th e  instance o f Inspector W ettasin gh e  
o f  th e C. I. D . under th e gu ise o f  friendship but in  fact as a  police sp y  
and in  order to  g et inform ation pertaining to  th e  assassination .

T hereafter on the 2nd, 3rd, 13th , 22nd, and 31st o f O ctober and  on  
th e 7 th  o f N ovem ber, th e 4 th  accused w as questioned by police officers, 
som etim es by three or four o f them , and on som e occasions for q u ite  
long periods. Tw ice h e w as g iven  cigarettes b y  th ese officers ; th e  4 th  
accused having been addicted  to  opium , counsel suggested  th a t th e  
cigarettes m ay have contained opium .

These and other sim ilar fa cts, it  w as argued, estab lished  th e  probable 
tru th  o f the 4 th  accused’s  sta tu tory  statem en t a t th e M agisterial inqu iry  
th a t th e confession had been induced  partly b y  threats and p artly  by  
police prom ises th at he w ould be released if  he m ade a sta tem en t to  th e  
M agistrate im plicating h im self and th e  1st and 2nd accused.

(6) T hat th e confession had  been th e consequence o f a lon g and  
w earing process o f in terrogation  by th e police, w hich w as illega l because 
Chapter X II  o f the Crim inal Procedure Code does n ot authorise th e  
interrogation o f a suspect rem anded to  th e F isca l’s custody. I t  w as 
argued th a t th e interrogation o f a person charged w ith  an offence w as 
prohibited by section  123 o f th e  Code.

(c) T hat since th e confession had been retracted  in  th e  sta tu to ry  
statem en t to  the M agistrate th e  jury should have been w arned th a t it  
is unsafe to  act upon th e confession unless it  is  corroborated in  m ateria l 
particulars, or unless a fter fu ll consideration o f a ll th e circum stances 
th e tru th  o f th e confession is  clearly estab lished . There are decisions o f 
A frican Courts to  th is effect (Toyi v. S .1 ; Onyango Otolito v. R.2).

(d) T hat in any even t th e  prosecution  m ust prove affirm atively and  
beyond reasonable doubt th a t th e  confession had been volu n tary and

11960 E. A. L. R. 760.
* 1958 E. A. L. R. 471 and 1959 E. A. L. R. 936.
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n ot th e  consequence o f any inducem ent, th rea t or prom ise, and th a t th e  
learned Judge fa iled  to  direct th e jury correctly  on  th e  law  governing 
th is  m atter. B elian ce w as placed on  th e  decision  in  Queen v. Amur is 
Appu1; Thompson2; Ibrahim, v. R.9; Bass* ; Murray5 ; Stuart v. The 
Queen6 ; R. v. Masinyana1 ; R. v. Ndoyana and another8 ; R. v. D .9 ; 
and other cases.

I t  is n ot necessary to  discuss th e argum ents on either sid e w ith  regard to  
th ese subm issions, or to  express any opinion thereon. E ven  if  any or all 
o f th ese subm issions are en titled  to  succeed, th a t w ould m ake no difference 
in  th e in stan t case, because th e fact th a t th e  4 th  accused k illed  th e deceased  
w as established beyond any m anner o f doubt b y  th e direct evidence. 
Indeed, it  is surprising th a t w ith  th a t evidence available th e prosecution  
thought it  necessary to  lengthen th e proceedings so  m uch b y  seeking to  
prove th e confession.

In  th e course o f th e argum ent it  w as subm itted  th a t th e officers who 
interrogated th e  accused were neither officers in  charge o f a  police station  
nor subordinate officers deputed by an officer in  charge o f a police station  
to  in vestigate th e crim e, and th e lega lity  o f th eir action  w as challenged. 
I t  is sufficient to  say th a t no police officer w ho is  n ot em powered to  in vesti­
gate a cognizable offence under Chapter X II  o f th e Crim inal Procedure 
Code m ay lega lly  act under th a t Chapter even  though h e be attached to  
th e Crim inal In vestigation  D epartm ent.

Before leaving th is part o f th e case reference should be m ade to  the  
statem ent m ade by th e accused from  th e dock. T he right o f an accused  
person to  m ake an unsworn statem ent from  th e  dock is recognised in our 
law  (King v. VeUayan10.) T hat right w ould be o f no value unless such a 
statem ent is treated  as evidence on behalf o f th e accused subject how ever 
to  th e infirm ity w hich attach es to  statem ents th a t are unsworn and have 
n ot been tested  b y  cross-exam ination. In  th e course o f th a t statem ent 
w hich th e jury were in v ited  b y  th e tr ia l Judge to  consider as a m atter 
before them  w hich th ey  had to  take in to  account in  arriving at their 
verdict, but n ot as evidence, th e accused said—

“ In  th e m orning o f the 25th  Septem ber 1959 I  w ent to  m eet the 
Prim e M inister. I  w ent and sa t on a  chair th a t w as on th e verandah. 
The Prim e M inister cam e out, spoke to  a  num ber o f persons on the 
verandah and thereafter cam e up to  m e and asked m e w hy I  had com e. 
I  to ld  him  th a t I  cam e to  rem ind him  o f som e very im portant m atters 
pertaining to  A yurvedha. The Prim e M inister w anted m e to  com m uni­
cate in  w riting so th a t he could m ake a  report to  Mr. A . P . Jayasuriya. 
H e w anted m e to  g ive d eta ils to  Mr. A . P . Jayasuriya and he said th a t 
he too w ould rem ind and speak about them . I  said , 1 A ll right ’, and 
I had placed m y handkerchief and m y paper on th e stoo l and I  was

1 (1895) 1 N. L. R. 209.
2 (1893) 2 Q. B. 12.
3 (1914) A. C. 599.
* 37 Cr. App. R. 51.
6 34 Cr. App. R. 203.

* (1958-59) 101 C. L. R. p. 1 at 6.
7 (1958) 1 S. A. L. R. 616 at 621.
8 (1958) 2 S. A . L. R. 562.
» (1961) 2 S. A. L. R. 341.
10 (1918) 20 N. L. R. 257 at 266.
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g ettin g  ready to  go . A s I  tam ed  to  p ick  th em  up  I  heard tw o or three 
gun sh ots, I  rem ained petrified and w as look in g  in  th a t d irection. 
T hen tw o persons in  robes in  th e  com pany o f  som e others ran in  th e  
direction o f  th e  com pound. I  find it  d ifficu lt to  express th e condition  
th a t prevailed  a t th a t tim e as I  had su ch  fear in  m y  m ind. I  noticed  
a p isto l dropped about three or four fe e t aw ay from  m e. I  noticed  th e  
Prim e M inister entering th e house through th e  doorw ay having received  
som e gun sh ots. T aking th e p isto l, and w ondering w h at had happened  
to  th e  Prim e M inister, I  w ent inside th e house w ith  th e  idea o f handing  
over th e  p isto l to  som eone. I  carried i t  in  th is  m anner in  front o f m y  
body (w itness dem onstrates th e  m anner in  w hich  h e carried th e  p isto l 
in  h is hand). A s I  w ent up there w as som ebody there and  I  said  
‘ Som eone sh o t w ith  th is and ran  aw ay ’. B efore I  could  finish saying  
th a t h e jum ped on m e. I  asked him  to  w a it t ill I  related th e  incident. 
H e d id  n o t listen  to  th a t. H e struggled  w ith  m e and I  fe ll dow n. 
A s I  la y  fa llen  I  w as shot. ”

T he rest o f th e  statem en t refers to  th e v is its  o f  th e  p o lice officers to  him  in  
ja il and w hat th ey  said  and did. H is sta tem en t is  in  general accord w ith  
th e evidence o f  th e eye-w itnesses, excep t for th e  fa c t th a t he denies th a t  
he sh o t th e  deceased. The jury have ob v iou sly  rejected  bis extraordinary  
exp lanation  for h is handling th e revolver w ith  w hich th e  deceased w as 
shot.

So m uch for th e charge o f m urder. T he charge o f  conspiracy ca lls for 
atten tion  now . I t  is  a  charge w hich concerns a ll th ree appellants and th e  
prosecution case w as based on th e evidence o f  th e  alleged accom plice 
Carolis A m arasinghe. A fter th e 5 th  accused gave evidence im plicating  
th e 1st, 2nd and 4th  accused th e Crown sou gh t to  m ake use o f h is evidence 
and probed h is story  at great length . T he corroborative evidence relied  
on b y  th e  Crown against the 1st and 2nd accused  is  n o t ex a ctly  th e sam e. 
The m aterial against the la tter is less th an  th a t against th e form er. A s 
against th e 4 th  there is th e strong circum stance o f his shooting the  
deceased.

A lthough num erous grounds o f appeal h ave been  sta ted  in  th e respective  
notices o f  appeal—48 in  the case o f  th e  first accused, 45 in  the case o f the  
second accused, and 60 in the case o f th e fourth  accused— learned counsel’s 
subm issions fa ll under a few  broad heads. T he subm issions m ade on 
behalf o f th e 1st accused m ay be grouped under th e  follow ing heads :—

(a) T hat b y  im proper adm ission of ev idence h e w as denied a fa ir trial 
in  th at such evidence show ed—

(i) th a t h e w as a m an o f v io len t d isp osition  ;

(ii) th a t he was a  m onk w ho d id  n o t observe th e rules o f h is
order.

(b} T hat th e  counsel for th e Crown m ade sta tem en ts o f fact o f a  h ighly  
prejudicial character on w hich no ev id en ce w as led.
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(c) T hat th e  jury w ere directed th a t evidence w hich did n ot afford
corroboration o f th e accom plice’s evidence were in  fact 
corroborative.

(d) T hat th e  jury w ere n ot d irected th a t evidence w hich w as capable
o f an  innocent as w ell as a  gu ilty  m eaning did not 
afford corroboration.

(e) T hat th e jury w ere n ot to ld  th a t a  num ber o f instances o f corro­
borative evidence each capable o f an  innocent interpretation do  
n ot w hen added afford corroboration.

( /)  T hat th e  decision  o f th e question  w hether th e 1st accused had any 
connexion w ith  th e revolver P i  w as n ot le ft to  th e jury.

(gr) T hat th e tria l Judge la id  too  m uch em phasis in  h is sum m ing-up 
on th e  argum ents o f counsel for th e Crown and gave too  little  
atten tion  to  th e  subm issions o f counsel for th e 1st and 2nd 
accused.

(h) T hat th e valu e o f th e evidence for th e  prosecution w as im paired
b y th e  large num ber o f leading questions put to  th e w itnesses.

(i) T hat th e  jury w ere n ot properly d irected in  regard to  th e m anner
in  w hich th ey  should trea t th e evidence o f th e co-accused N ew ton  
Perera.

(j) T hat th e dem onstration given  b y  th e Governm ent A nalyst o f
firing -450 b u llets w ith  P I w as prejudicial to  the 1st accused.

(h) T hat th e sentence o f death  passed on  th e  accused is illegal.

The above poin ts w ill now  be discussed  in  their order.

The evidence against w hich learned counsel com plains under th e head 
o f im proper adm ission o f prejudicial evidence fa lls under four heads : 
(i) The G ovi M arch, (ii) The Tow n H all M eeting, (iii) The K urunegala 
S. L. F . P . Sessions, and (iv) th e unorthodox behaviour o f th e 1st accused  
at th e  house o f Mrs. W im ala W ijew ardene.

I t  w as subm itted th a t irrelevant evidence w as im properly introduced  
in  th e case and th a t the 1st accused w as thereby prejudiced as som e of 
th e item s o f such evidence reflected on his character, and th a t on th is 
ground alone h e w ould be en titled  to  a fresh tria l. I t  w as further sub­
m itted  th a t in  addition to  th is evidence o f bad character there w as other 
irrelevant evidence principally concerning th e 1st accused and th a t in  
view  o f th e directions o f th e learned tria l Judge w hich w ould have led th e  
jury to  u tilise  against th e 1st accused and his associate the 2nd accused  
both th e evidence o f bad character and th e  irrelevant m atter, th e verdict 
u ltim ately  reached against him  on th e  charge w as unreasonable.

There w as evidence to  th e effect th a t, a t th e house o f Mrs. W im ala 
W ijewardene w hich he v isited  quite often  and stayed  a t for th e greater 
part o f th e d ay, th e  1st accused had no regular hour for h is forenoon m eal, 
th a t a t tim es h e had it  before noon, th a t a t other tim es he took  it  after 
12 noon about 1 or 2  p .m ., th a t he took  h is m eals along w ith  th e ladies
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sittin g  a t th e sam e tab le w ith them  lik e an y  laym an , th a t h e had m eals 
o f  solid  food  a t n igh t also and th a t on certain occasions h e spent th e  n ight 
too in  th a t house. I t  was also elicited  th a t, presum ably because th e  1st 
accused did n ot conduct h im self in  the m anner u su al to  a m onk, he was 
not alw ays accorded th e ordinary m arks o f  respect su ch  as th e custom ary 
sa lu ta tion  and th e  layin g o f a w hite cloth  upon h is chair. I f  it  m ust be 
assum ed th a t th e evidence in th is category is  in  law  evidence o f bad 
character, we are unw illing to  accept the excu se p u t forw ard by Mr. C hitty  
th at it  w as necessary for the prosecution to  prove th a t th e house a t 
B uller’sL an e, w hich w as th e residence o f Mrs. W im .ala W ijew ardene, w as a 
sort o f “ second  hom e ” to  the 1st accused w here h e sp en t m uch o f h is tim e. 
T he fa ct cou ld  have been satisfactorily  estab lish ed  w ithout show ing 
further such d eta ils o f th e 1st accused’s conduct as tended  to  in d icate  
th a t he did n ot p ay m uch regard to  th e code ordinarily accepted  by B uddhist 
m onks in  th is country. N evertheless even  i f  som e injury w as caused to  
th e reputation  o f  th e  1st accused in  th ism anner i t  d id  n o t heighten  th e effect 
o f  other relevan t evidence w hich th e prosecution  properly led  w ith  a  view  
to  prove th a t, although  th e  1st accused w as a  m onk and therefore a person 
whom  a  jury w ould n ot ordinarily exp ect to  be in terested  in  w ielding p o li­
tica l influence and in  gaining th e benefits w hich  often  unfortunately  
accrue from  such  influence, he w as n everth eless su ch  a  person in  fa c t.

There w as abundant evidence to  show  th a t th e 1st accused had betw een  
1952 and th e tim e o f  the assassination been d eep ly  in terested  in  p olitics. 
This in terest w as first evinced w hen in  th e  G eneral E lection  o f  1952 he 
sponsored th e candidature o f Mrs. W im ala W ijew ardene unsuccessfu lly  
for th e K elan iya  seat. T his failure w as turned in to  success a t th e election  
for th e M irigam a seat in  1956, w hen, .in  ad d ition , th e 1st accused  
in  support o f  th e  S . L . F . P . took  a  prom inent p art in  a  num ber o f  election  
m eetings a t K elan iya , M irigam a and in  other electorates. In  addition  to  
being a  founder m em ber and a Patron o f  th e S . L . F . P . he w as a  m em ber 
o f th e E k sath  B hikkhu Peram una w hich according to  th e evidence itse lf 
prom inently supported the sam e party in  and a fter 1956.

There w as evidence to  th e effect th at th e 1st accused interested  h im self 
in  th e appointm ent o f K elanitillake to  th e  B oard o f Indigenous M edicine 
and th e  4 th  accused to  th e sta ff o f th e H osp ita l o f  Indigenous M edicine. 
Counsel for th e 1st accused could n ot com plain th a t th e  item s o f evidence 
w hich have ju st been m entioned were n ot relevan t, for it  w as th e case for 
the prosecution th a t th e 1st accused u ltim ately  began to  feel th at his 
influence w ith  th e deceased was w aning.

A ccording to  th e evidence M alewana G nanissara th e President o f the 
Board and D r. Lenora th e Principal o f th e C ollege o f Indigenous M edicine 
resigned som ew here tow ards the end o f 1956 or early  in  1957 in protest 
against th e appointm ent to  the Board o f th e w itness Carolis A m arasinghe, 
who in  their v iew  was an unqualified person. In  th a t connexion there 
was a  m ove am ong a section  o f th e stu d en ts to  h old  a m eeting in  th e  
Town H all in  Colom bo, apparently w ith a view  to  dem anding th e return  
to  office o f th e tw o m em bers who had resigned. I t  w as alleged in  the
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evidence th a t th e 1st accused on th a t occasion interested h im self in  
collectin g funds and gathering people, h is object being (as i t  w as described  
in  th e  evidence) to  “ break up th e  m eeting I t  is n o t clear w hether 
th is object w as successfully achieved h u t apparently th e  3rd accused and 
som e others were injured in  th e  course o f incidents w hich actually  occurred. 
T he com plaint in  regard to  th is m atter has been th a t th e  evidence 
w ould have led  th e jury to  regard th e 1st accused as accustom ed to  the  
u se o f violence to  gain  h is objects. Perhaps som e such im pression m ay 
h ave been created in  th e  m inds o f th e jury, b u t th e  evidence w as relevant 
to  show  th a t in  th is instance th e  1st accused took  a leading and active  
in terest in  support o f a  particular action  w hich had been tak en  b y  a 
m em ber o f th e deceased’s  Cabinet.

There w as evidence th a t about M arch 1958 th e M inister o f A griculture 
had  m ade an order th a t th e G overnm ent’s  G uaranteed Purchase P rice o f 
paddy a t R s. 12 a bushel should  n o t be paid  to  th e cu ltivator w holly in  
cash, and th a t R s. 2  per bushel should be kept back to  be paid  apparently 
in  k ind  in  th e form  o f fertilizers and agricultural equipm ent. T hat 
order had been discussed a t th e K elaniya sessions o f th e  S. L . P . P . 
In  protest against th is order a num ber o f farm ers cam e to  Colombo from  
Polonnaruw a in  order to  m ake a  dem onstration and th ey  proposed to  
m arch to  Gordon Gardens in  th e  F ort near th e Cabinet Office w here a 
C abinet M eeting w as to  be held . On th e  w ay th e procession from  th e  
R ailw ay S tation  w as stopped by th e police, but w as allow ed to  continue 
w hen Mrs. V im ala W ijew ardene, th en  M inister o f H ealth , put herself at 
th e head o f the procession. T his dem onstration resu lted  in  a  skirm ish  
betw een th e farm ers and som e Colombo H arbour workers but u ltim ately  
th e  order o f th e M inister o f A griculture w as revoked. The 1st accused  
apparently w as present a t Gordon Gardens although he took  no part in  
th e  m eeting or dem onstration. W hat has been said  about th is ‘ Govi 
M arch ’ ' in  itse lf indicates th a t no aspersion w as cast on th e character 
o f th e  1st accused b y  th e evidence on th is m atter but w e consider th s f 
th e evidence w as o f som e sligh t relevance in  th a t it  show ed som e tendency 
on th e part o f the 1st accused to  tak e an in terest in  politica l issues, in  th is 
instance in  a m atter w hich had th e strong support o f Mrs. V im ala W ije­
w ardene. In  another con text in  a  conversation w ith  Mr. K alugalla, 
th en  a Parliam entary Secretary, th e 1st accused had referred to  her as 
“ our M inister ” and had in v ited  him to  form  a new  p olitical party w hich 
she to o  w ould join.

T he sam e tendency is again  indicated  in  th e evidence concerning th e  
K urunegala sessions o f th e S . L . F . P . held  in  M arch 1959. The w itness 
K elan itillake said th a t sh ortly  prior to  th ose sessions he received a m essage 
from  th e 1st accused to  m eet him a t K elaniya V ihare and h e w as told  
th a t i t  w as necessary to  go to  K urunegala together w ith  m em bers o f th e  
P arty  as w ell as a crowd in  order (as th e 1st accused is  alleged to  have 
said) to  “ see th a t people w e w an t are elected  to  offices ” in  th e  P arty . 
The 1st accused on th e sam e occasion m ade certain rem arks w hich are 
referred to  in  another part o f th is judgm ent as being significant o f very
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strong ill-w ill against the deceased. For present purposes how ever 
it  is sufficient to  note th a t a rem ark such as th is “ in  order to  g e t th is  
P arty in to  power I  have spent over a lakh. There is no purpose served  
now , he is o f no use n o w ; he m ust be driven out, ” w as m ade. T he 
w itness K elanitillake was not h im self a m em ber o f th e S. L . F . P . b u t he 
inform ed th e 1st accused th at one M ichael B aas w as a m em ber. T here­
after the w itness accom panied th e  1st accused to  M ichael B aas’ garage 
where th e la tter too w as to ld  by th e 1st accused to  g et ready w ith  a  gang  
o f people to  go to  the K urunegala sessions. This evidence d isclosed  an  
adm ission on th e part o f th e 1st accused th a t he had spent large sum s o f  
m oney to  put th e governing party in to  pow er and also th a t w hen h e found  
G overnm ent policies not to  be in  accord w ith  h is own ideas he proposed  
if  possible to  place in  power leaders o f h is ow n choosing, even if  th is w ould  
in volve open opposition to  th e deceased.

Considering th e to ta lity  o f th e evidence to  w hich reference has been  
m ade so far in  th is connexion, it  w as relevan t for th e purpose o f in d icatin g  
to  th e jury th a t th e 1st accused’s in terest in  p o litics w as n ot restricted  to  
lending his support either to  th e  p arty  in  general or to  any in d ivid u al 
candidate in  particular, but also in volved  h eavy  expenditure on  h is part. 
I t  further indicated  th a t after success had been achieved a t th e  1956 
Parliam entary E lections th e 1st accused expected  to  obtain  and d id  in  
fact obtain  a price for his support in  th e  form  o f appointm ents for h is 
nom inees. A t a later stage w hen th e  deceased’s  G overnm ent appeared  
to  be carrying ou t policies not favoured b y  th e 1st accused th e evidence  
ind icates th a t h is reactions were forceful and th a t he proposed to  exert 
h is influence upon G overnm ent policies.

T he prosecution led  som e evidence on w hich th e  ju ry w ere in v ite d  to  
hold th a t th e 1st accused w as fin an cially  in terested  in  a com pany called  
T he M etal '& G eneral (C eylon) T rading C orporation L im ited . T he 
evidence principally relied  on in  th is  connexion w as th a t o f th e  w itn ess 
K alansuriya who sta ted  th a t th e 2nd accused  had requested him  to  stan d  
secu rity  w ith  a  B ank in  connexion w ith  a guarantee w hich th e  B an k  w as 
to  provide on b eh alf o f th e  C om pany. W hat th e  2nd accused precisely  
w anted w as th a t th e deeds for som e property o f K alansuriya should  be 
offered to  th e  B ank as security . In  v iew  o f th e prom ise b y  th e  2nd 
accused o f R s. 20,000 for furnishing th e secu rity  K alansuriya w as agree­
able to  th e proposal. The 2nd accused th en  took  him  to  th e  house o f  
M rs. W im ala W ijew ardene and th ere introduced  him  to  th e  1st accused  
w ho asked him  w hether he w as prepared to  g iv e  th e deeds and he said  
he wras prepared to  do so if  th e 1st accused w ould enter in to  an agreem ent 
to  com pensate him  in order to  safeguard h is in terests. K alansuriya  
w as given  to  understand th a t th e  1st accused w as agreeable to  th is  
suggestion . D uring th e conversation K alansuriya in  th e  presence o f th e  
1st accused asked the 2nd accused “ W hy are you  asking m y d e e d s ; 
has h ot the' 1st accused got property In  rep ly th e 2nd accused said
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th a t th ey  d id  n o t w ant to  show  th e  G overnm ent th a t th ey  w ere interested  
in  th e  m atter and therefore th e y  d id  n o t w ant to  tak e th e  tem ple property 
and th a t w as w hy th ey  w an ted  K alansuriya’s deeds.

U ltim a tely  K alansuriya to o k  no part in  th e proposed transaction, 
b u t i t  seem s th a t th e  evidence w hich  has ju st been sum m arised could  
properly lead  th e  jury to  in fer th a t th e  1st accused w as anxious to  a ssist 
th e  Com pany and m ay even  h ave been agreeable to  pledge h is own credit 
in  order to  induce K alansuriya to  g iv e  th e  required security.

A nother w itness A . J . Fernando w ho apparently w as concerned in  th e  
m anufacture o f bodies for lorry chassis gave evidence to  th e  effect th a t 
th e  1 st accused asked him  w hether h e could arrange for th e construction  
o f som e lorry bodies and upon h is agreeing to  do so , th e w itness received  
a le tter  in  A ugust 1958 from  th e  M etal & G eneral (Ceylon) Trading Cor­
poration enclosing a  cheque for R s. 1,000 on account o f lorry bodies. 
T he w itn ess w as in stru cted  in  th a t le tte r  to  despatch th e lorry bodies 
com pleted to  K antalai w here th e  Com pany w as carrying ou t som e work 
on a  sub-contract w hich th e y  had w ith  T echno-E xport Foreign Trade Cor­
poration, a  firm  engaged in  construction  o f th e  Sugar F actory for th e  
K an talai Sugar C orporation. Subsequently how ever th e lorries were 
n ot despatched to  K a n ta la i; in stead  th e  1st accused directed th e w itness 
to  d ispose o f th e lorries in  accordance w ith  different instructions given  
to  him .

H ere again  th e evidence gave som e ind ications, how ever sligh t, th at 
th e  1st accused w as in terestin g  h im self even  in  rather m inor m atters 
concerning th e  business o f  th e  Com pany.

T he relevance o f th e  evidence o f th e  1st accused’s in terest in  th is .Com­
pany (if i t  sufficed to  estab lish  an  in terest) w ill be referred to  later in  th is  
judgm ent. B u t i t  m ust be n oted  for th e  present th a t th e learned trial 
Ju d ge m ade i t  clear in  th e  sum m ing-up th a t th e prosecution did  n ot prove 
th a t th e  1st accused w as a  shareholder in  th e Company or had m ade 
any contribution tow ards its  capital.

In  about M ay 1958 there w as form ed a com pany know n as The A sso­
cia ted  Colom bo Shipping L ines L im ited , th e directors o f w hich included  
th e  brother o f th e 1st accused (D r. K . K . U . Perera) and th e 2nd accused  
Jayaw ardena, and another person w ho is  th e  brother-in-law  o f D r. Perera. 
In  A pril 1950 th e  2nd accused inform ed th e then  Minister o f F inance, 
Mr S tan ley  d e Z oysa, o f  th e  proposal to  float a  com pany “ to  operate a  
Shipping L ine for th e  purpose o f liftin g  G overnm ent cargo ” . H e 
enquired from  th e G overnm ent w hether th e C eylon Shipping L ines had a 
m onopoly in  respect o f a ll G overnm ent cargoes, and if  n ot w hether the 
proposed new  Com pany could com pete for th e  transport o f G overnm ent 
cargoes. T his letter  w as ap parently handed over personally to  the 
Minister b y  th e  2nd accused and a very favourable reply w as also forthw ith  
handed back. A fter further correspondence th e new  A ssociated Colombo 
Shipping L in es w as in v ited  b y  th e  D ep u ty  Secretary to  th e Treasury to
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m ake tenders for a rice lift  from  Burm a to  C eylon. A ccordingly a  le tter  
o f 99nH M ay 1958 signed  by th e Chairm an o f th e  C om pany w as sen t to  th e  
M inister o f F inance tendering for th e  carriage o f 200,000 ton s o f rice from  
Burm a to  C eylon a t th e rate o f 35 sh illin gs per to n . T he sam e le tter  
con stitu ted  a tender for th e carriage o f a  sim ilar q u an tity  o f rice for, a  
period o f three years. There had app aren tly  b een  a  reply from  th e  
Treasury d ated  28th  June 1958 inquiring for particulars as to  th e D irector-, 
ship  and m anagem ent o f th e Com pany and  as to  th e  m ode in  w hich it  is  
proposed to  fu lfil th e tender i f  accepted. T he le tte r  sen t in  answ er to  th is  
inquiry concludes w ith  th e observation (as paraphrased) “ Y ou w ill 
agree th a t our Firm ’s offer w as th e  m ost com p etitive rate quoted  

The Com pany w as inform ed b y  th e T reasury on 27th  A ugust 1958 o f a  
press com m unique (P170) issued by th e deceased  on 25th  A ugust 1958. 
In  th is com m unique the deceased stated —

“ In  M ay 1958 it  w as fe lt th a t i t  w as lik e ly  to  be in  th e in terests o f 
G overnm ent to  enter in to  a long-term  con tract (for one year or for 
three years) in  respect o f th e carriage o f rice to  C eylon from  China 
and from  Burm a.

In  pursuance o f  th is view  th e  D ep u ty  S ecretary to  th e Treasury 
asked for offers from  th ese Shipping L in e s : C eylon Shipping L ines. 
L td ., T he A ssociated  Colom bo Shipping L ines L td ., The E astern Star. 
L ines L td .

A s th ese offers were received a t th e  tim e th e  H on . M inister o f F in an ce  
w as ou t o f C eylon on urgent G overnm ent b usiness, a t h is request to  
m e to  deal w ith  th e m atter, I  opened th e  le tters w hich contained th e  
offers, b u t I  cam e to  no final decision  as certain  further inform ation  
w as necessary and as I  also w ished to  con su lt th e H on. M inister o f  
Finance w ho w as due to  return to  C eylon early. A fter h is return  
I  w ent in to  th is question further in  con su lta tion  w ith  him  and. a lso  
w ith  th e  H on. M inisters o f Com m erce and T rade, and A griculture 
and Food.

A fter very  careful consideration and in  v iew  o f  th e  fa ct th a t m ean­
w hile a  Commission had been appointed  w ith  w ide term s o f reference  
to  report on ex istin g  shipping lin es in  C eylon including th e d esirab ility  
o f n ationalising shipping and also th e  fa c t th a t G overnm ent its e lf  
m ay be giv in g serious consideration early  to  th e d esirab ility  o f  
n ation alisation  and purchase o f sh ips, I  h ave com e to  th e  conclusion  
th a t, in  a ll th e  circum stances o f  th e  case, i t  w ould  n o t be desirable 
to  enter in to  a long-term  contract w ith  an y sh ipping line as originally  
contem plated.

T he practice th a t has obtained h ith erto  regarding th e  carriage o f 
G overnm ent freight w ill continue for th e  present.

I f  an y  shipping lin e w hich m ade offers h as been p u t to  inconvenience,
I  express m y regret for any such in con ven ien ce and also for th e  d elay  
in  com ing to  a  decision.”
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• O n 20th  February 1959 th e  2nd accused as Chairman o f th e  A ssociated  
Colom bo Shipping L ines w rote to  th e  Prim e M inister requesting him to  
“ gran t u s th e  contract for our successful tender for th e  200,000 to n s 
B urm a rice lif t  for 1959 option , 1960 option, and 1961 op tion  T his 
request w as not' granted.

From  other evidence concerning th e  A ssociated Colom bo Shipping  
L in es it  seem s clear th a t th e  m ode o f operation proposed b y  th e  new  
C om pany w as such th a t i t  could n o t undertake th e carriage o f G overnm ent 
freigh t excep t upon th e  basis o f long-term  contracts. T he evidence 
sum m arised above concerning th e  efforts o f the new Com pany to  secure 
con tracts w ith  th e  G overnm ent show s th a t th e Com pany hoped to  obtain  
a  con tract for th ree years th e  gross annual value o f w hich w ould h ave  
been  £200,000, th a t during its  first contract w ith  th e  M inistry o f F inance 
i t  w as g iven  every exp ectation  o f success, and th a t after m aking its  
ten d er a t th e  ra te o f 35 sh illin gs per to n  th e Com pany th ou gh t th a t it  
had  indeed  m ade th e  m ost acceptable tender. Som e o f th e  directors 
o f  the, C om pany m ade trip s to  E ngland on tw o occasions w ith  th e  ob ject 
o f  consu lting th e  financiers in  regard to  th e  tender and th e arrangem ents 
for carrying ou t it s  operations. From  th ese  m atters it  w as open to  the  
ju ry  to  in fer th a t th ose in terested  in  th e form ation and operation o f th e  
C om pany m ust h ave been grievously disappointed a t th e  decision taken  
b y  th e  deceased to  m aintain  th e  status quo ante as regards th e  carriage 
o f  G overnm ent freigh t, in  consequence o f w hich th e Com pany w ould  
b e unable to  secure th e  desirable G overnm ent contracts.

' In  so  far as th e  1st accused w as concerned there w as first th e circu  m 
stan ce th a t h is brother D r. K . K . U . Perera and his close associate th e  
2nd accused w ere k een ly  concerned in  th e project. There w as in  addition  
proof th a t w hen tw o  o f th e  D irectors o f th e Com pany m ade one o f th eir  
v is its  to  L ondon th eir air passages w ere paid  for b y  a cheque drawn by  
th e  1st accused. There being no evidence before th e  jury th a t th is 
m oney w as ever returned to  him  by th e Com pany, th e  evidence w as 
certa in ly  capable o f th e  construction th a t th e 1st accused personally  
paid  for th ose passages. Further there w as in  evidence his ow n adm ission  
to  th e  w itn ess K elan itillak e th a t he had spent large sum s o f m oney in  
connexion  w ith  th e  launching o f th e A ssociated  Colom bo Shipping 
L ines.

C ounsel on b eh a lf o f th e  1st accused has questioned th e relevance o f th e  
evid en ce concerning th e  a lleged  connexion o f th e  1st accused w ith  both  
concerns w hich h ave been m entioned —  T he M etal & G eneral (C eylon) 
T rading C orporation and T he A ssociated  Colom bo Shipping L ines —  in  
w hich h e h eld  no shares. In  th is connexion there w as th e  evidence  
o f  th e  w itn ess K alugalla  th a t th e  1st accused had sta ted  th a t w ith  th is 
G overnm ent its  supporters could n ot m ake m oney and th a t on ly  the  
enem ies o f th e  p arty  could m ake m oney. W hen th e  prosecution in v ited  
th e  jury to  accep t th is particular item  o f evidence as tru e i t  w as relevant 
for th e  prosecution to  adduce som e exam ples o f even ts lik e ly  to  have
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created dissatisfaction  in  th e m ind o f  th e  1 st accused and  th erefore to  
have induced him  to  m ake th e  reported rem ark. The ev id en ce con­
cerning the failure o f th e M etal & G eneral (C eylon) Trading C orporation 
in  it s  sub-contract for th e  construction  o f  th e  K antalai Sugar F actory  
in a  sligh t degree, and th e evidence concerning th e  A ssociated  Colom bo 
Shipping L ines and th eir failure to  ob ta in  a contract for th e  rice  lif t  and 
other G overnm ent cargoes w ere in  th e  v iew  o f th e Court m atters w hich  
were relevantly brought to  th e n otice o f  th e  jury in  th is connexion .

W hat has been sta ted  as to  th e  relevancy o f  th is part o f  th e  evidence  
upon th e case o f th e 1st accused applies m ore strongly in  th e  co n tex t o f  
th e case against th e 2nd accused, for th e  evidence w as to  th e  e ffect th at 
he participated m ost a ctively  in  th e  affairs o f both  th e C om panies.

Considering th a t th e m urder w hich w as th e  su b ject o f  th e  alleged  
conspiracy w as th a t o f th e Prim e M inister h im self and th a t th ere w as 
a t lea st a strong likelihood  th a t th e m otive for th e m urder w as p o litica l 
and n ot purely a  private one, th e  ev id en ce concerning th e  1 st accu sed ’s 
p olitica l and business in terests w as relevan t to  show  p o sitiv e ly  th a t he 
w as am bitious, i f  n ot for p o litica l pow er itse lf, a t least to  w ield  p olitica l 
influence. I f  th is evidence did  in  fa c t create an im pression th a t th e  1st 
accused , w as unw orthy o f th e  robe th a t w as q u ite unavoidable. I f  in 
ad d ition  there w ere som e item s o f ev id en ce n o t str ic tly  relevan t for th e  
purposes which have ju st been m entioned and w hich th erefore on ly  
tended  to  create such an im pression, th ose item s could n o t h ave exagger­
a ted  th e effect o f  th a t part o f  th e  ev id en ce w hich w as relevan t to  esta b lish  
th e  p o litica l and business in terests o f  th e  1st and 2nd accused to  show' 
th a t th ey  had a m otive for conspiring to  m urder th e  deceased.

T he n ex t point th a t calls for a tten tio n  is  th e com plaint th a t th e  learned  
counsel for th e Crown in  h is opening address m ade sta tem en ts o f  fa c t 
in  support o f w hich he placed no ev id en ce before th e jury. S ection  232 
o f  th e Crim inal Procedure Code m akes it  ob ligatory for prosecuting  
counsel to  open h is case by sta tin g  sh ortly  th e  nature o f th e  offence  
charged and th e evidence by w hich h e proposes to  prove th e  g u ilt o f th e  
accused and thereafter exam ine h is w itn esses. Paragraph 4  o f th e  n otice  
o f appeal lists  n ine statem en ts m ade by learned counsel for th e  Crown 
in  support o f w hich no evidence w as tendered. E vid en ce h a s been  
tendered in  respect o f  th e  n in th  sta tem en t through th e w itn ess B radm an  
S ilva. O f th e rem aining e igh t sta tem en ts learned counsel em phasised  
on ly  (i) and (iv) w hich reads—

“ (i) T hat d issem ination  o f  scurrilous literature aga in st th e  1st 
accused in respect o f w hich th e  deceased  tgok  no action  although  
requested to  do so by th e 1st accused  originated ill-feelin g  betw een  
th e  1st accused and th e deceased.

“ (iv) T hat th e 1st accused telep h on ed  Mr. K . C. N adarajah’s 
bungalow  about an astrologer Sunderam  ju st a fter th e  sh o o tin g .”
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T hese statem en ts should n ot have been m ade if  it  w as not intended  
to  estab lish  them  b y evidence. N o explanation  has been offered as to  
w hy th ey  w ere m ade if  i t  w as n ot in tended  to  lead  evidence in support 
o f them . A  reference to  th e  indictm ent show s th a t Mrs. N adarajah w as 
a  w itness w hom  th e  prosecution included in  th e list contained therein  
as a w itness w hom  th e  prosecution in tended  to  call a t the tria l. I t  
rem ains now  to  consider w hether th e prejudice caused by those statem ents 
has resu lted  in  a  m iscarriage o f ju stice. T he tria ls in  th e in stan t case 
com m enced on 22nd February 1961 and ended on 12th M ay 1961. The 
learned tr ia l Ju d ge sta tes th a t he h im self w as unable to  recall those 
statem en ts and directed  th e  jury thus :

“ Y ou should  forget w hatever w as said  b y  Mr. C hitty in  h is opening 
address th a t h as n o t been follow ed up b y  th e evidence. I  do n ot 
th ink  th a t in  th is case th a t is a d ifficult ta sk  for you . I  do n ot know , 
gentlem en, about your ow n powers o f recollection , b u t if  your powers 
o f  recollection  are no b etter than m ine, th en  you  m ay think th a t you  
h ave really  retained very little  o f th e opening address o f Mr. C hitty  
m ade so  long ago as th e 22nd February th is year, som e tw o and h a lf 
m onths a g o ; b u t i f  you  do recall Mr. C hitty having opened th e  
m atters w hich Mr. Q uass d id  say  h e had opened and where th ey  have  
h ot been follow ed upon b y  evidence led  in  th e case, you m ust eradicate 

••them en tirely  from  consideration in  th is case. P lease bear th a t in  
m ind gentlem en. ”

I t  cannot be assum ed th a t th e jury do n o t retain in  their m inds w hat 
they, are exp ected  to  hear and rem em ber. B u t w hat is th e tria l Judge 
to  do w hen a t th e  end o f a  very long tria l w hich has lasted  nearly three 
m onths defence counsel tak es th e unfortunate course o f bringing such 
m atters to  th e n otice o f th e  jury. H e has one o f tw o courses to  adopt, 
discharge th e ju ry  and order a new  tria l or proceed w ith th e tria l and  
g ive th e jury su itab le directions. H aving regard to  th e length o f th is 
tr ia l'th e Court is  o f opinion th a t th e course taken  b y  th e learned Judge 
is n o t wrong in  th e circum stances. T his v iew  is  in  accord w ith  th a t 
taken  in  th e  m atter o f Richard Albert Jackson1.

T he n ex t ground is  th a t the jury were directed to  regard as 
corroborative evidence w hich did n o t afford corroboration. The 
learned Judge d ivided  th e corroborative evidence in to  tw o parts and  
drew th eir a tten tion  to  th e  salien t features o f each part. H e introduced  
his exam ination o f th e corroborative evidence in  th ese words—

‘‘ The prosecution urges you th a t th e evidence o f Am arasinghe 
and N ew ton Perera or, p u t it  th is w ay, th e  evidence of. Am arasinghe 
or. N ew ton Perera finds support in  th e evidence o f tw o groups o f 

■ w itnesses. One such group th e prosecution refers to  or. has been  
referred to  in  th is  case is th e Am ara V ihare group o f w itnesses. The 
prosecution says th a t • som e little  tim e im m ediately preceding th is

1 37 Or. A pp. R. 43.
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m urder, th e 4th accused, who according to  th e  evidence o f  th e  
prosecution is  th e person w ho sh ot, w as in  earnest, secret, prolonged  
conversation w ith  tw o o f  th e  accused in  th is case, and th e  prosecution  
urges th a t th e  evidence is o f such a nature th a t it  ten d s to  support 
A m arasinghe or N ew ton Perera, as th e case m ay be, th a t there was 
an agreem ent to  m urder Mr. Bandaranaike. W hen I  say  th a t I  m ust 
rem ind you  th a t neither Amarasinghe nor N ew ton  Perera in  express 
w ords says th a t there w as a  conspiracy to  m urder. In  fa ct N ew ton  
Perera’s evidence is  th a t h e w as com pletely ignorant o f any conspiracy  
to  m urder. The prosecution subm its th a t th e . effect o f th e  evidence  
o f th ose tw o w itnesses is  th a t there w as such an agreem ent. T he 
prosecution urges th a t th e  evidence o f th e  A m ara V ihare group o f 
w itnesses ten d s to  show  th a t th e  evidence o f N ew ton  Perera or 
A m arasinghe is true.

“ The other group o f w itnesses are w itnesses w ho speak to  th e  
conduct o f one or m ore o f th ese accused after th e  incident. N ow  
w e are dealing w ith  th e case o f th e 1st accused, and th e evidence here 
is  th e  conduct o f th e 1st accused after th e  shooting, and th e  prosecution  
says th a t h is conduct is such th a t it  tends to  show  th a t th e  1st 
accused w as in  agreem ent to  k ill Mr. Bandaranaike.

“ L et u s, w ith  th ose rem arks, shortly consider w h at th e evidence . 
o f th e Amara V ihare group o f w itnesses is . ”

T he learned Judge th en  w ent on to  consider th e  evidence o f th a t group  
o f w itnesses (pp. 3292-3310) and discussed it  in  d eta il. T he discussion  
occupies nearly seventeen  pages o f th e typ escrip t and briefly th eir  
evidence (except th a t o f M endis and Charles) is  as follow s :— T hose w ho  
fa ll in to  th a t group are Som aratne, L ew is, Sirisena, M endis A ppu, 
Charles A ppuham y, D avid , and M rs. W ijelatha K uruw ita. T he learned  
tria l Judge directed th e  jury th a t th ey  should n o t a ct upon th e evidence 
o f M endis A ppu and Charles A ppuham y because o f th e  m any contra­
d iction s in  th eir evidence. O f th e  others Som aratne’s evidence is  to  
th e  effect th a t, in  Septem ber before th e 24th , th e  4 th  accused w en t ou t 
early in  th e  m orning a t about 6 in  a b ig “ cream  ” or “ m ilk  ” 
coloured car driven b y  a  fa ir, fa t, grey-haired driver w ith  hair closely  
cropped on  about eigh t occasions and returned betw een 6 and 9 p .m . 
T hat on one or tw o o f th ose occasions th e 1st accused travelled  in  th e  
sam e car. L ew is, an em ployee in  th e  circulation departm ent o f L ake 
H ouse, sa id  th a t on 19th A ugust th e  day o f th e  fa st o f B oosa  A m arasiri, 
th e incum bent o f A m ara V ihare, th e  1st and 2nd accused cam e to  th e  
tem ple a t about 7 p.m . in  a  “ w hite-coloured ” O pel K ap itan  car driven  
b y  th e  la tter. The 1st accused w ent in  and cam e back to  th e  car w ith  
th e  4 th  accused, carrying on  a  conversation w ith  him . T he tw o  
accused cam e again a  w eek later a t ab ou t 2 p .m . in  th e  sam e 
car driven b y  th e  2nd accused, stopped th e  car in  th e  sam e p lace,
i.e ., near th e  gate o f A m ara V ihare. T he 2nd accused w ent in to  
th e tem ple and in  about five m inutes cam e back  w ith  th e  4 th

2**------ R  1683 (3/C2i
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accused and all three o f them  le ft in  th e  car. The tw o accused 
cam e a  third tim e in  early Septem ber a t about 8 p.m . in  a 
“ black-coloured ” car driven by th e 2nd accused and stopped in a 
different place where there w as n o  ligh t. T he 2nd accused w ent inside 
th e Am ara Vihare and returned w ith  th e  4 th  accused. A  w eek later 
the tw o accused cam e again in  th e  “ w hite-coloured ” Opel K apitan  
a t about 7 p .m ., stopped w here it  stopped  on th e th ird occasion, th e  
2nd accused went in to  th e V ihare, and returned w ith  th e 4th  accused. 
T hey cam e a fifth  tim e about a w eek prior to  25th  Septem ber in  a “ w hite 
coloured ” Opel K apitan a t about 7 p.m . and stopped in  the sam e place 
as on th e third and fourth  occasions, th e 2nd accused w ent in to  th e  
V ihare and returned w ith  4 th  accused. T he w itness Sirisena the tailor  
says th a t he saw  th e  1st accused com e to  th e  Am ara Vihare in  early 
Septem ber a t about 6 .3 0  p.m . in  a “ m ilk-coloured ” big car driven  
by a fair elderly driver w ith  slig h tly  grey hair. The driver w ho was 
w earing a w hite shirt and sarong w ent to  th e  Vihare and returned w ith  
th e 4 th  accused who entered th e car and th ey  drove off. A  few  days 
la ter th e  sam e car cam e again about 6 p .m . driven b y  th e sam e driver 
and stopped a t th e sam e place ; th e driver w ent to  th e Vihare. H e 
w ent for a cup o f tea  to  th e opposite boutique and th e car had le ft w hen  
he returned. On 24th Septem ber a t about 7 p.m . th e 1st and 2nd  
accused cam e in  a large “ black car ” driven by th e 2nd accused, both  
alighted  from  it  and w ent in  th e  direction o f Am ara Vihare. T hey cam e 
back saying “ T he priest is  n o t in ” and drove off. W ijelatha says th at 
on 23rd Septem ber at about 7.30 p.m . she saw  a “ m ilk-coloured ” car 
halted near Am ara Vihare and she n oticed  th e 1st and 4 th  accused in  
th e rear seat and near it  a m an w as w alking up and down. A gain on 
24th Septem ber a t about 8.30 p.m . she saw  th e sam e car stopped beyond  
th e  p oin t a t w hich it  w as stopped earlier. She did n ot see who w as in 
it . D avid , th e dispenser a t th e A yurvedic C ollege, says th a t on 24th  
Septem ber on h is w ay from  his m other’s house about 8.30 p.m . near 
Am ara Vihare he saw  th e 1st and 4 th  accused engaged in  conversation, 
the 1st in  a “ w hite-coloured ” Opel car and th e 4th  standing on the 
road b y  it.

Learned counsel brought to  ligh t certain m aterial discrepancies betw een  
th eir evidence in  th e low er Court and th eir evidence at th e trial. The 
jury were to ld  b y  th e learned Judge how  th ey  should approach the 
evidence o f three o f them —M endis, Charles and D avid— and he gave 
the follow ing general direction :—

“ W ell, gentlem en, there are a w hole lo t o f contradictions which 
w ere brought ou t in  th e evidence o f th is  w itness. I  do n ot th ink  1 
need d eta il a ll th a t to  you , but I  th in k  I  should te ll you how to  
approach evidence o f contradictions o f a  w itness. Y ou, gentlem en of 
th e  jury, have to  judge a w itn ess’s evid en ce, as to  w hether it  is accept­
able or n ot, by w hat he says h e r e ; b u t w hat he has said earlier a t 
som e other place like th e M agistrate’s C ourt or a t a police inquiry is 
relevan t, gentlem en, in  considering th e  tru th  o f w hat h e says here.”
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H e concluded th a t discussion th u s—

“ W ell, gentlem en, th a t, I  th in k , is  a  fa ir sum m ary, b u t not* in  
an y w ay exhaustive, o f th e evidence o f  A m ara V ihare group o f  w itn esses. 
T he prosecution relies on  th a t as affording som e corroboration o f  
som e o f  th e  evidence o f  A m arasinghe and N ew ton  Perera th a t there 
w as an  agreem ent or conspiracy in  w hich th e  ob ject w as th e  k illin g  
o f  th e  Prim e M inister.”

H e then  proceeded to  consider th e  other group o f w itn esses h e bad  
referred to  earlier as giv in g ev id en ce corroborative o f  the a lleged  accom ­
p lices. H e opened th e d iscussion  o f  th a t evidence in  th ese w ords—

“ L et m e, gentlem en, go on  to  th e  other evidence w hich th e prosecu­
tio n  says com es from  an independent source, th a t is  from  an u n ­
tain ted  soure, which corroborates or supports th e prosecution  a llegation  
th a t there w as a  conspiracy, th a t is  th e  conduct o f th e  1st accused . 
N ow , righ t throughout tod ay  I  am  dealin g w ith  nobody’s  case b u t th e  
1 st accused’s case. I f  I  h ave referred to  th e  others, i t  is  in cid en ta l. 
Y ou m u st find independent ev id en ce from  som ebody o th er th an  
N ew ton Perera or A m arasinghe.”

H avin g  m ade th e above sta tem en t before referring to  K elan itillak e’s  
evidence he proceeded to  describe A m arasinghe’s  reactions on receiv in g  
th e inform ation th a t th e Prim e M inister had been sh o t and th e  reaction  
o f  N ew ton Perera and th e w ay in  w hich A m arasinghe had d ea lt w ith  a  
telephone ca ll from  th e 1st accused . T he learned Judge referred to  
K elan itillak e’s evidence o f h is con versation  w ith  th e 1st accused a t the  
K elan iya V ihare after th e sh ootin g on  th e afternoon and even ing o f  th e  
d ay o f th e shooting and th e d ay  fo llow ing. H e also referred to  w hat 
K elan itillak e said  he observed in  th e behaviour o f  th e 1st and 2nd accused  
and others and his own reactions to  w h at he saw . R eferring to  K elan i­
tilla k e’s evidence th a t th e  1st accused after receiving a telep h on e  
m essage said—•

“ T he C abinet has ju st decided to  d irect th e police to  inquire about 
Som aram a’s connexion w ith  th e  B oard o f Indigenous m ed icin e.”

th e  learned Judge observed—

“ I f  there w as th is telep h on e m essage and it  had been correctly  
reported b y  th e first accused to  K elan itillak e, as m en o f  th e  w orld  
you  w ill ask  yourselves th e q u estion  * W ho could h ave to ld  him  w h at 
happened a t th e C abinet M eeting ? ’ ‘ W ho th ou gh t it  so  im portant 
th a t w hat happened a t th e C abinet M eeting should be conveyed  to  th e  
K elan iya tem ple im m ediately ? ’.”

T he learned Judge then  proceeded to  refer to  th e follow ing item s o f 
evidence concerning th e conduct o f th e  1st accused relied  upon b y  th e  
prosecution as corroborative :—

1. H is saying “ N o ,th is kalakanniya had gone to  band over a p etition  
and he had been sh ot. I  cannot even see him  in h osp ita l. I  am
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th inking about th a t.” in  response to  K elanitiU ake’s statem ent 
th a t th e rum our w as th a t Som aram a had sh ot th e Prim e 
M inister.

2. H is silence when K elan itillak e thrust a new spaper in  front o f him
w hen th e  1st accused talked o f a p etition  and expressed his 
doubts th a t th e 4th  accused w ould do such a th ing.

3 . The excited  sta te  o f th e 1st accused w hen D ickie de Z oysa and
tw o others cam e and w ent inside th e quarters o f th e 1st accused.

4. H is sayin g to  K elan itillak e in  th e evening o f the d ay  after the
shooting “ N o m an, I  do n ot th ink  th a t fellow  w ould do a th ing  
lik e th a t ” in  answ er to  K elan itillak e’s  statem en t, “ N o doubt; 
it  is  Som aram a w ho has sh o t.”

5. H is saying after he had go t ready to  go ou t on receiving a telephone
call on 26th  Septem ber, “ T he C abinet has ju st decided to  
direct th e police to  inquire about Som aram a’s connexion w ith  
th e B oard o f Indigenous M edicine.”

6. H is saying, “ Y es, th ey  m ight com e ; be careful o f w hat you  say  ” ,
in  answ er to  K elan itillak e’s inquiry w hether he h im self m ight 
be questioned on th e m atter because he w as also a m em ber of 
th e H osp ital B oard (K elanitillake).

7. H is saying on th e 28th  Septem ber to  K elan itillak e w hom  he had
sen t for “ Look here, th is N ondiar is tryin g to  im plicate m e 
sayin g th a t I  have g o t th e Prim e M inister m urdered ” , and 
adding “ I  w ill break th a t fellow ’s legs and have him  deposited  
in  th e K elan iya river.” (K elanitillake 3328).

S. H is inquiring from  the 3rd accused w hether the police had com e in  
search o f him  and tellin g  him  “ W hy don’t  you shave off th a t 
m oustache o f yours and g et in to  national dress ” , and taking  
him  to  his quarters and sayin g “ Y ou know .”

9. T he absence o f th e 1st accused from  K elan iya tem ple from  8 .3 0  p.m . 
till 10 p.m . on 24th  Septem ber.

10. The fact th a t th e deceased said  no less than four tim es “ H e is a
foolish  m an. I  do n o t know  w hy he sh ot m e.” (3339) w as an 
indication  o f a conspiracy.

11. T he absence o f th e 1st and 2nd accused from  Colom bo and their
failure to  com e to  M rs. W im ala W ijew ardene’s house (3347) on 
the n igh t o f th e 25tb Septem ber.

12. T he fact th a t th e 1st accused w hen in  th e dock had h is hand on
h is hip and a handkerchief in  th e other hand or in  th e sam e 
hand (3350).
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T he learned trial Judge sa id  a t  th e  o u tse t o f h is survey o f  th e  corro­
b orative evidence th a t i t  fe ll in to  tw o  groups— th e A m ara V ihare group, 
and  th e evidence regarding th e con d u ct o f  th e  1st accused a fter th e  
sh ootin g . Concluding his survey o f  th e  corroborative evidence h e sa id —

“ T hat corroboration, I  repeat, th e  prosecution  claim s is  to  b e found  
in  (a) th e v is its  w hich it  claim s to  h ave proved as having b een  m ade 
b y th e  first and second accused freq u en tly  to  th e fou rth  accused  
during th e  period im m ediately before th e  sh ootin g , and (6) th e  con ­
d u ct o f  th e first accused after th e  hour o f  th e sh ootin g  and righ t up  
to  the tim e h e w as charged in  C ourt.”

L earned counsel for th e 1st accused  contended th a t none o f  th e  12 
item s se t ou t above were corroborative. H is subm ission th ou gh  n o t 
applicab le to  all th e  item s is app licab le to  th e follow ing :—

(a) The 1st accused’s statem en t th a t h e w ould break R . G. Senanayake’s
legs and have him deposited  in  th e  K elan i river.

(b) The 1st accused’s sta tem en t th a t th e  C abinet had decided  to
direct the police to  inquire about Som aram a’s  connexion  w ith  
th e B oard o f Indigenous M edicine.

(c) T he fa c t th a t th e deceased sa id , “ H e is a foolish  m an. I  do n o t
koow  w hy he sh ot m e ” .

(d) T he absence o f th e 1st and 2nd accused  from  Colom bo and th eir
failure to  go to  Mrs. W ijew ardene’s on  25th  Septem ber.

(e )  T he a ttitu d e  adopted b y  th e  1 st accused  w hen standing in  th e
dock.

There w as also com plaint th a t th e  learned Ju d ge, in  th e course o f  
m entioning to  th e jury th e several item s o f  evidence upon w hich th e  
prosecution relied  as being corroborative, a lso  referred to  p arts o f th e  
evid en ce o f  th e alleged accom plice A m arasinghe as to  sta tem en ts and  
conduct o f  th e 1st accused—

1. H is telephoning A m arasinghe ab ou t noon o f  th e  d ay  o f th e  sh ootin g
and saying " D on 't g e t frigh ten ed  about an yth in g . D on ’t  
d isclose to  anyone.” (A m arasinghe 3312).

2. H is v is it to  A m arasinghe a t 4 .3 0  p .m . on 27th  Septem ber and his
sayin g , “ V edam ahatm aya, w h y are you  look ing as i f  y o u  w ere 
dead ? D o n o t fear an yth in g . I  w ill see to  everyth in g . D on ’t 
w orry. I  am  ju st com ing here from  -Radio C eylon w here I  have  
delivered  a  broadcast m essage.”  (A m arasinghe 3327).

3 . H is say in g  on 12th  O ctober to  A m arasinghe w ho w as brought to
th e  K elan iya V ihare b y  G raham , “ V edam ahattaya, don’t  fear  
anything. E veryth ing th a t needs to  be done has been done.
I f  necessary, I  w ill appeal even  to  th e P rivy C ouncil.”  (A m ara­
singhe 3331).
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4. TTia saying to  th e 2nd accused on  14th  O ctober in  th e hearing o f
A m arasinghe as th ey  w ere about to  enter a  police car after th ey  
had been arrested, “ J a y e , I  d id  n o t th in k  w e w ould travel in  a  
th in g  lik e  th is.” (A m arasinghe 3332).

5. H is say in g  to  th e 2nd accused w hile in  th e rem and cells in  th e
hearing o f A m arasinghe w ho w as in  th e  cell betw een th a t o f th e  
1st and th a t o f th e  2nd accused, “ Jaye, don’t  know  w hat 
A nura w ill say ” or “ don’t  know  w hether Anura w ill sa y .” 
(A m arasinghe 3333).

6. H is asking A m arasinghe after h e had m ade a statem ent to  the
M agistrate Mr. U dalagam a, “ P lease w ithdraw  th a t statem ent. 
I f  you  do th a t, I  w ill see th a t counsel is retained for you  
(A m arasinghe 3333).

I t  appears th a t th e  learned Judge m ade th ese references a t th a t stage  
only w ith  th e  in ten tion  o f poin ting to  parts o f th e alleged, accom plice’s 
evidence, th e  general purport o f w hich w as sim ilar to  one or other o f  
th e item s o f evidence contributed b y  som e other w itness, as w ell (to  use 
h is ow n expression) as to  m ention  in  th e form  o f a “ narrative ” , in  th e  
order o f th eir alleged occurrence, th e facts deposed to  b y  th e several 
w itnesses, including th e alleged accom plice. W hile th is w as a  som ew hat 
unsafe m ode o f placing before th e  jury th e case for th e prosecution as 
to  th e  various item s o f evidence claim ed to  be corroborative, th e sub­
m ission th a t th e  jury were for th is reason m isled in to  treatin g  any o f 
th e alleged accom plice’s evidence as being corroborative o f h im self 
is  n o t acceptable; th ey  were d u ly  w arned, and on more than one occasion, 
th a t th ey  m ust look for independent testim on y from  som ebody other 
th an  th e alleged accom plice.

I t  w ill be convenient to  deal w ith  grounds (d) and (e) together as 
th ey  are connected grounds. Learned counsel subm itted th a t any 
item  o f evidence w hich is capable o f an innocent m eaning cannot be used  
as corroboration, and th a t th e  ad d ition  o f any num ber o f such item s 
o f evidence does n ot produce a p ositive resu lt. H e subm itted th a t 
zero added to  zero w as also zero. Support for th is subm ission is to  be 
found in  th e follow ing decisions :— Thomas v. Jones1 ; Finch v. Finch 8; 
and Dowse v. Attorney-General, Federation of M alaya3. I t  is sufficient 
to  cite  from  th e  dicta in  th e case o f Thomas v. Jones (supra). B ankes L .J . 
referred to  th e m atter thus—

B u t I  th ink  th a t assistance in  th is case can be derived by considering 
w hat is n o t and cannot properly b e regarded as corroborative evidence. 
F irst o f a ll, statem ents w hich are eq u ally  consistent w ith  th e story  
o f th e appellant as w ith  th e  story  o f th e respondent cannot properly

1 (1921) 1 K. B. 22. 8 (18S2-3) 23 Oh. D. 267 at 277.
8 (Privy Council) (1961) 27 Mal-ayan Law Journal p. 249.
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be accepted as oorroborative evidence. I t  is eq u ally  clear th a t 
evidence which obviously  fa lls short o f corroboration in  a  m aterial 
particular cannot be accepted as corroborative evidence. ”

A tkin  L .J. in  laying d o w n th e  sam e rule said—

“ There w as a  suggestion  in  th e Court below  th a t, a lthough  each 
one o f these facts in  itse lf w as insufficient, y e t the accum ulation  o f 
them  m ight m ake them  sufficient. I f  all th at is m eant b y  th a t is  
the explanation g iven  b y  m y Lord, one can aocept it. I t  m ay be 
th at light m ay be throw n upon som ething, w hich in  itse lf is innocent 
and irrelevant, by som e other circum stance which though  n ot 
itse lf conclusive m ay y e t be illum inating. B u t, apart from  th a t, it  
appears to  m e im possible, w hen dealing w ith  th e question o f corrobo­
ration, th at th e accum ulation o f p ieces o f evidence, each o f w hich  
by itse lf is n ot adm issible as corroborative evidence, can am ount in  
th e w hole to  corroboration. Ex nihilo nihil fit. T hat appears to  
m e to  be different from  circum stantial evidence, w here evidence o f 
independent facts, each in  itse lf insufficient to  prove th e m ain fact, 
m ay y et, either by th eir cum ulative w eight or s till m ore b y  th eir  
connection one w ith  th e other as links in  a chain, prove th e principal 
fa ct to be established. ”

In  the instant case there w as no question o f th e jury being in v ited  
to  add zero to  zero in  a search for corroboration o f the evidence o f  either  
the alleged accom plice or th e co-accused. A ccording to  th e  w itn ess 
Bradm an Silva the 1st accused had around D ecem ber 1958 sa id  to  som e 
other m onks th a t the deceased m u st be k illed , and th a t, b y  a  B uddhist 
m onk. According to  K elan itillake, he had a t a later stage referred  
to  the deceased in language th e foulness o f w hich is  n ot reflected  in  its  
E nglish  translation and which could n ot conceivably have been  used  
b y  an educated m onk unless he entertained intense hatred for th e  
deceased. The probable causes o f th is hatred, and th e 1st accu sed ’s 
in tention  to  oppose th e deceased p o litica lly , were explained  in  other 
statem ents o f his w hich h ave already been m entioned. In  th e  ligh t 
o f  these utterances, th e proved fa ct th a t th e deceased w as lo lled , w ith ou t 
an y  appearance o f a personal m otive by a close associate o f th e  1st 
accused, the tw o o f them  having been in  con tact w ith  each oth er on  
num erous occasions im m ediately prior to  th e m inder, could  n o t have 
failed  to  assum e a grave significance in  th e m inds o f the m em bers o f the 
jury. I f  th ey  believed th e evidence o f th e m eetings bĵ  th e sid e o f th e  
road after n igh t-fa ll on Septem ber 23rd and 24th , th e conclusion  th a t 
th e m ission w hich the 4 th  accused u ltim ately  carried ou t on  th e  25th  
had been the subject o f th eir conversations w ould h ave been irresistib le, 
particularly in th e absence o f any explanation  from  th e 1st accused..

T he n ext point th a t calls for discussion is th e one relating to  th e  m is­
direction on the subject o f  th e crim e revolver. I t  w as su b m itted  th a t 
th e learned Judge did n ot in v ite  th e jury to  decide w hether P I  w as
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th e  revolver g iven  b y  N ew ton Perera to  th e  1st accused. Learned  
counsel drew our a tten tion  in  particular to  th e w ords, “ T he first accused  
g ets connected to  th e  revolver P I or to  a  -45 revolver, on ly  through  
th e  evidence o f th e  5 th  accused T hese w ords are b etter exam ined  
in  th eir fu ll con text. T he learned Judge said—

“ N ow , gentlem en, I  have n o t referred to  th e  w itness O ssie Corea 
a t a ll. A t th e stage a t w hich Ossie Corea le ft th e  w itness-box, although  
h e m ay have proved to  be an  interesting w itness, i f  th a t be th e  correct 
expression , h is evidence d id  n o t touch  th e  first accused a t a ll. A ll 
h e said  w as th a t th e  fifth  accused asked him for a revolver and he 
gave him  a -45 revolver. H e gave a 45 revolver to  th e fifth  accused. 
T he first accused gets connected to  th e  revolver, to  th is revolver P I 
or to  a  -45 revolver, on ly  through th e evidence o f th e fifth  accused.

“  N ow , gentlem en, you  m ay w onder w hy, in  regard to  th e id en tity  
o f th e  revolver, w hich has been challenged on b eh alf o f th e first and  
second accused and I  believe on b ehalf o f th e fourth  accused also, 
O ssie Corea should  have identified  th is revolver a t all i f  in  fa c t it  w as 
n ot h is revolver. I  tak e it , gentlem en, th a t b y  th e  tim e O ssie Corea 
w as tak en  to  th e  G overnm ent A n alyst’s Office h e w ould have had  
a  shrew d suspicion  a t least th a t it  w as Mr. -Bandaranaike’s death  
th a t w as th e  su b ject o f th e  in vestigation . Then w hen there w ere 
som e six  or seven  revolvers placed before him  w ould it  n ot have been  
sim p licity  itse lf to  sa y , c W ell, m y revolver is n ot there ’. B u t he 
chose to  handle tw o revolvers w hich he p u t a s id e ; th en  h e took  a  
th ird  in to  h is hands and said , ‘ This is  m ine ’. H e claim ed to  id en tify  
i t  as h is by th e p ittin g  in  th e barrel and th e shaking o f th e  cylinder. 
I t  is in  evidence th a t th ose are com m on to  any old revolver, b u t Mr. 
C h itty  has to ld  you  th a t a person w ho ow ns a th ing and who has had 
it  for som etim e can , w ithout any particular distinguishing m arks, 
w ith  som e confidence say  w hether th e article belongs to  him  or not.

“ Y ou w ill bear in  m ind all th e  argum ents o f counsel w hich relate 
to  th is revolver. N ow , gentlem en, th is is a  -455 revolver. There 
is  no doubt about th a t, b u t it  is Mr. Sirim anne’s evidence, th a t is 
th e  B allistic  E xp ert’s evidence, th a t it  is n ot possible to  say by looking 
a t a  ‘450 and -455 revolver w hich is w hich. N ew ton Perera says 
th a t th is revolver produced here is  th e revolver w hich O ssie Corea 
gave him . N ew ton  Perera said  th a t he w ould describe th is revolver 
as a  -45 revolver. L ionel G unatillake said  th a t he w ould describe 
i t  a s a  ‘45 revolver. Sydney Z oysa said  th a t he w ould describe it  
as a  ’45 revolver. T he b u llets proved to  be th e  bu llets w hich had 
entered th e  body o f Mr. B andaranaike or w hich were found in  th e  
house th a t d ay  w ere both  -455 and -45 b u llets. T hat is, som e w ere 
’455 b u llets and som e w ere -45. Mr. Sirim anne has given som e evidence 
w hich  L as been  analysed  before you  b y  Mr. C hitty in  great d eta il in  
a  m anner w hich I  cannot hope to  better. Mr. Sirim anne said in
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evidence th a t th e putting in to th e cylinder, in to  th e cham ber, o f sm aller 
cartridges th an  w as originally intended for th e  revolver m ay prodace 
over a long tim e o f such use a condition in  w hich th e actual cartridge, 
th a t is  th e correct size o f cartridge, m ay find it  d ifficult to  enter. Mr. 
Sirim anne said  th a t i f  th e cham ber is  n o t properly cleaned from  tim e  
to  t?mA rust oan collect and th e  introduction  o f th e righ t k ind  
o f  cartridge m ay be fraught w ith  d ifficu lty. H e said th a t rust is n ot 
th e on ly  th in g th a t can bring th is a b o u t; d irt can bring th is about 
as w ell. Mr. C hitty has addressed you  on  th ose points and I  don’t  
th ink I  need attem pt to  go over th a t ground oncfe again. ”

Learned counsel also drew our a tten tio n  to  tw o erroneous statem en ts 
o n  questions o f fa ct occurring in  th e charge on  th is point. T hey are—

“ (a) N ew ton Perera says th at th is  revolver produced here is  th e  
revolver w hich Ossie Corea gave him .

“  (b) The bullets proved to  be th e bu llets w hich had entered th e body  
o f Mr. Bandaranaike or w hich were found in  th e house th a t
day were both 455 and 45 b u llets. T hat is som e w ere *455
bullets and som e were -45 b u llets. ”

The evidence is th at only -455 bu llets w ere found, one in  th e bod y o f  
th e deceased, three in the house, b u t there were tw o em pty -450 shells 
in  th e cham ber o f the revolver. N ew ton  Perera did n ot sta te  th a t
O ssie Corea gave him  th e revolver produced b u t he gave him  a revolver
sim ilar to  P I. H is evidence is as follow s :—

“ 26438 Q. W hat was the typ e o f  revolver th at Ossie Corea gave  
you on th a t d ay  ?

A . I t  was a ’45 revolver.

26439 Q. (Shown P I). W as it  sim ilar to  P I ?

A . Y es, it  was sim ilar to  P I . ”

S tatem en t a t (a) appears to  be a slip  because the learned Judge had  
earlier said—

N ew ton Perera said th at it  w as a  revolver like the revolver P I  
w hich has been proved to  be the revolver th a t k illed  Mr. B andaranaike, 
th a t he gave over to  the first accused. ” (3273).

A gain  later on in his sum m ing-up he m ade th e sam e slip  w hen he 
said—

“ N ew ton said th at he identified  th a t revolver as th e revolver  
w hich he had earlier obtained from  O ssie Corea and given  over to  
Buddharakkita. ” (3503).
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T he statem ent a t (6) w as perhaps influenced b y  th e presence o f tw o  
spent -450 shells in  th e  revolver.

O ssie Corea’s  exam ination-in- ch ief (Qs. 18305-18581) proceeds on  
th e footin g th a t P I  w as h is rev o lv er; b u t h e never resiled from  h is 
p osition  th a t h is revolver w as a  "450. In  support o f it  h e stated  th a t 
w hen he tried  to  use a  ’455 b u llet it  did n o t go in  because it  w as larger 
th an  a *450. E ven  in  cross-exam ination h e m aintained th a t P I w as 
h is revolver as w ould appear from  th e follow ing :—

“ 18574 Q. Y ou  don’t  know  th e  calibre o f th e gun w hich you  
picked up before you picked up P I? Y ou do n ot 
know  w hat th e calibre o f th e other guns were ?

A . N o.

18575 Q. I f  th is is a *455 revolver, th en  it  cannot be th e gun
w hich you say  you  handed to  N ew ton Perera ?

A . T his is  a * 450 revolver.

18576 Q. I f  th is revolver is a *455 one— you say th a t th is is th e
revolver th a t you  handed over to  N ew ton Perera—  
th en  it  cannot be th e revolver th a t you  handed over 
to  him  ?

A . I t  can be sim ilar to  m y gun.

18577 Q.. Y ours w as a *450 gun ?

A . I  have said  th a t it  w as a • 450 gun th a t I  gave N ew ton
Perera.

18578 Q. I f  th is is a *4552gun, th en  it  cannot be the gun used

b y  you ?

A . (N o answ er).

18579 Q. I f  th is is a *455 gun, then  it  cannot^be the gun which
you  handed over to  N ew ton Perera ?

A . M ine is a *450 gun.

18580 Q. I f  th is is a *455 gun, th en  it  cannot be the gun th a t
you  gave him ?

A. T his is  a *450 gun and m ine is  a *450 gun.



BASNAYAKE, C.J.—The Queen v. M apiligama Btiddharakkita Thera 463
and 2 others

18581 Q. I f  th is be a  *455 gun, th en  th is cannot be yours, can  
it  be ?

A . N o .”

I t  w ould have been better if  th e tr ia l Judge had quite precisely sta ted , 
a t the tim e he discussed the id en tity  o f P I , th a t th e id en tity  o f th e  
revolver w as a  m atter the jury had to  decide and if  th ey had an y doubt 
it  should be resolved in favour o f th e accused.

A t th e sam e tim e, it  is unthinkable th a t counsel for th e 1st and 2nd  
accused w ould n o t have in their addresses forcefu lly  argued th a t O ssie 
Corea’s revolver, w hich according to  th e evidence o f Corea w as a ‘450, 
had n ot been proved to  be identical w ith  th e orim e revolver P I , or th a t 
th e jury w ould n o t in  any event have been fu lly  a live to  th e difficu lty  
created b y  Corea’s evidence on th is p o in t. T he learned Judge’s reference 
to  Mr. Sirim anne’s explanation as to  th e probable reason w hy '455 
cartridges m ay a t tim es not fit easily  in to  th e cham ber o f a ’455 revolver  
w as w ithout m eaning, save as a  reference to  th e prosecution’s answ er 
to  the doubts as to  th e id en tity  o f P I . H e should  undoubtedly in  the  
sum m ing-up have prefaced th e reference to  Sirim anne’s evidence b y  a 
statem en t o f th e defence position th a t P I could  n o t have been Corea’s 
revolver, because Corea had claim ed his to  be a  -450 and n o t a ‘455. B u t 
there is no reason to  th ink th a t d esp ite h is om ission to  do so, the jury  
w ere n ot in  possession o f the defence position  on th is point.

T he com plaint th at the trial Judge in  h is sum m ing-up laid  too  m uch  
em phasis on th e argum ents o f counsel for th e prosecution and gave  
too little  a tten tion  to  the subm issions o f counsel for th e defence has 
som e justification . I t  cannot be said , how ever, th a t in  th is case th a t 
irregularity has occasioned a m iscarriage o f ju stice.

The com plaint th at far too m any lead ing questions were p u t to  th e  
w itnesses on aspects o f th e case in  w hich th ey  should n ot have been led  
is n ot w ith ou t justification. T he transcrip t show s th a t th e defence 
counsel did on som e occasions object to  th e  m anner in  w hich w itnesses 
were being asked leading questions on crucial m atters. W henever 
objection  w as taken the particular question  w as recast, but counsel 
lapsed thereafter in to the sam e irregular practice. The fact th a t section  
142 o f th e E vidence Ordinance provides th a t leading questions m u st 
not, i f  objected  to  by the adverse p arty , be asked in  exam ination-in-chief 
or in  re-exam ination, except w ith  th e perm ission o f th e Court cannot 
be regarded as authorising the prosecution to  lead  its  w itnesses on crucial 
m atters. I t  is  difficult for th e tria l Ju d ge or th e  defence counsel to  keep  
a close w atch on every question asked b y  counsel especially  in  a long  
tria l. The greater is the d u ty  therefore o f th e prosecution to  be careful 
n ot to  put leading questions on im portant m atters and thereby im pair 
th e value o f th e answers so g iven . I t  can n ot be gainsaid th a t lead ing  
questions deprive the answers g iven  to  them  o f their cogency and valu e.
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T he n ex t ground is one o f som e im portance and w as argued b y  learned 
counsel a t som e length . The 5 th  accused gave evidence in  h is behalf 
as he w as en titled  to  d o ; b u t in  doing so in volved  th e 1st, 2nd and 
4th  accused. H is evjjlence occupies 444 pages o f th e transcript. Of 
th a t th e cross-exam ination b y  th e Crown tak es up 181 pages. The 
accused show ed so great an inclination  to  in volve his co-accused th at 
th e tria l Judge a t one stage asked h is counsel th e  question—

" Are you prosecuting in  th is case or defending th e  fifth  accused ? ” 

H e also observed further—

“ W hy are you  worried about questions to  show  th a t th e first accused  
is  n ot w hat he appears to  be. ”

and added a t another stage o f th e  exam in ation -in -ch ief:

“ I  do n ot th ink  I  can allow  th e lin e o f questioning w hich you  were 
about to  pursue. I  am  n ot saying th a t I  have m ade up m y m ind  
on th is m atter, th a t in  a ll circum stances I  w ill n ot allow  such  
questions to  be p u t; b u t having regard to  th e  con text o f th ings, I  
cannot allow  questions w hich are in d icative o f w hat th e w itness fe lt 
w as th e standard o f behaviour o f th e first accused. ”

U nder th is head learned counsel subm itted  th a t th e  evidence o f th e  
5th  accused w as n ot adm issible against th e  1st accused, and th a t the  
jury should have been directed n o t to  regard it  as evidence against 
him . H e relied on section  120 (6) o f th e E vidence Ordinance w hich  
reads—

“ In  crim inal tria ls th e accused shall be a com petent w itness in 
h is ow n behalf, and m ay g ive evidence in  th e  sam e m anner and w ith  
th e  like effect and consequences as any other w itness, provided th at 
so far as th e cross-exam ination relates to  th e  credit o f the accused, the 
court m ay lim it th e cross-exam ination to  such ex ten t as it  thinks 
proper, although th e proposed cross-exam ination m ight be perm issible 
in th e case o f any other w itness. ”

The provision is intended to  enable an accused person to  g ive evidence 
in  h is ow n behalf, v iz ., for him self. There w ould be no difficu lty in  
a  case where a single accused is  tried  ; b u t a d ifficu lty  arises w here, as 
in  th e  in stan t case, several accused are tried  togeth er and one o f them  
gives evidence in  h is own b eh alf and in  doing so  im plicates th e other 
accused. In  considering th is question it  is  w ell to  bear in  m ind th at 
there are tw o aspects to  it. One is w here an accused w hile giving  
evidence in  his ow n b eh alf in cid en tally  says som ething w hich inculpates 
a co-prisoner w ith  no intention  o f using h is righ t to  g ive evidence in  
his ow n b eh alf for th e purpose o f giv in g aw ay h is co-prisoners; th e other 
is  w here an accused person abuses h is righ t o f  g iv in g  evidence in  his
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own b ehalf b y  m aking use o f th e opportunity to  sh ift th e entire burden 
on h is co-prisoners by inculpating them  and excu lpating him self. In  
th e ordinary case it  m ay be difficult to  d istingu ish  one from  th e o th e r ; 
but in  th e  in sta n t case th e defence subm ission has been th a t th e 5th  
accused w ho exercised his right o f g iv in g  evidence in  h is own behalf 
w ent ou t o f h is w ay to  im plicate his co-accused and becam e for all in ten ts 
and purposes a  Crown w itness against th e 1st and 2nd accused. This 
criticism  has n ot m uch valid ity  in  regard to  th e  evidence-in-chief o f the  
5th accused. In  th e face o f Corea's evidence be m ight w ell have been 
convicted unless h e succeeded in  sa tisfy in g  th e jury th a t th e revolver 
given  to  him  b y  Corea had passed from  h is possession  w ithout know ledge 
on bis part th a t it  w ould be used for th e  com m ission o f th is particular 
crim e. H is im plication  o f the three other accused w as an integral part 
o f th e explanation o f h is own conduct w hich  h e furnished in h is evidence. 
In  regard to  cross-exam ination, how ever, th e  fa c t th a t prosecuting 
counsel seized th e opportunity to  bring ou t m any m atters quite unfavour­
able to  th e 1st accused during the cross-exam ination  o f th e 5th accused 
is to  be m uch deprecated. H ut n o t m uch blam e can attach  to  th e 5th  
accused h im self for answering th e num erous questions w hich w ere p u t 
to  him  in  th e  course o f the cross-exam ination.

Learned counsel drew our atten tion  to  th e fa c t th a t th e  cross-exam ina­
tion  by th e  Crown w as characterised b y  an  un su ally  large num ber o f 
leading questions o f a  character prohibited b y  section  143 o f th e E vidence 
O rdinance, w here th e question put in to  th e  m outh o f th e w itness the. 
very w ords w hich he w as to  echo back. Learned counsel in  the course o f 
h is reading o f th e  evidence paused to  draw  our atten tion  to  th e m ore 
glaring o f such instances. E ven th ey  are too  m any to  bear reproduction  

in  th is judgm ent.

A lthough a  co-accused who gives evidence in  h is own behalf does n ot 
stand in th e sam e position as an accom plice w here th e evidence by w hich  
he seeks to  excu lpate h im self is concerned, h is evidence, in  so far as it  
in cid en tally  incu lpates the other accused standing their trial along w ith  
him , m ust be treated  in the sam e way^as th e ev id en ce o f an accom plice 
because there is alw ays the danger o f h is seeking to  exculpate h im self 
and sh ift the blam e on to  the others and th e  ju ry should, as the learned 
Judge has righ tly  done in  the in stan t case, b e w arned o f th e danger o f 
basing a conviction  on the evidence o f a  co-accused unless it  is corro­
borated in  m aterial particulars. B u t learned counsel for th e 1st accused  
goes m uch fu r th e r ; h e subm its th a t in  so far as our law  is concerned 
th e evidence o f a  co-accused w hich in cu lp ates an accused standing his
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tria l along w ith  h im  should be disregarded and treated in  the sam e w ay 
as a confession o f a co-accused w hich affects other accused. W here a 
confession m ade b y  an accused jo in tly  tried w ith others is proved, 
section  30 o f th e E vidence O rdinance provides th a t th e Court shall 
n ot tak e in to consideration such confession as against th e others. This 
is how  th e section  reads—

“ W here m ore persons than one are being tried  jo in tly  for th e sam e 
offence, and a confession m ade by one o f such persons affecting 
h im self and som e other o f  such persons is proved, th e court shall 
n o t tak e in to  consideration such confession as against such other 
person. ”

Learned counsel su b m itted  th a t th is section applies even  to  confessions 
m ade in  th e  w itness-box b y  a co-accused giving evidence in  h is behalf. 
I t  is d ifficu lt to  find support for th e contention o f learned counsel in  
th e language o f th e  section . The words “ and a  confession m ade b y  
one o f such persons is  proved ” can hardly be said  to  apply to  evidence 
given  b y  an accused in  his own behalf. Though he m ay adm it the  
com m ission o f th e offence in th e course o f h is evidence it  w ould be 
inappropriate to  regard such evidence as “ proving ” a confession. The 
evidence b y  w hich a person ow ns his crim e is th e confession itse lf and 
h e confesses in  C ourt. T he words “ a confession . . . .  is proved ” 
are designed to  m eet th e  case o f extra-judicial confessions w hich are 
adm issible in  evidence and do n ot include evidence by w hich an accused  
person inculpates h im self and others in  th e w itness-box. Learned 
counsel subm itted  th a t Rex v. Ukku Banda1 did n ot apply to  the  
in stan t case and th a t, if  it  d id , it  w as w rongly decided. T hat case 
is a  decision o f five Ju d ges o f th e Suprem e Court upon a reference m ade 
under section  355  o f th e Crim inal Procedure Code and section 5 4 a  of 
th e Courts O rdinance.

T he fu ll Court in Ukku Banda’s case (supra) decided th a t the proper 
direction  to be g iven  to  th e jury in  a case w here a co-accused gives evidence 
inculpating an accused jo in tly  tried  w ith  him  w as “ th a t w hile th ey  
should be very carefu l in  acting upon such evidence, in  view  o f the 
tem ptation  w hich alw ays assaUs a prisoner to  exculpate h im self by  
inculpating another, y e t, th a t subject to  th a t w arning, th ey  m ust weigh 
and consider ev id en ce so  g iven  against another prisoner. ”

A s has been p oin ted  ou t in  Ukku Banda’s case (supra) our law  is n ot 
w idely different from  th e  E nglish law  after the passing o f th e Criminal

(1923) 24 N. L. R. 327.
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E vidence A ct 1898. In  the case o f Badween1, w hich is  cited  in  Vkhu 
Banda's case (supra) as being a case w hich gave th e fu ll bench som e 
occasion for thought, th e question for decision  w as w hether w here tw o  
persons are jo in tly  indicted for an offence and one elects to  give evidence 
he m ay be cross-exam ined on behalf o f h is co-defendant because in  som e 
oases th e Judge’s direction to  th e jury to  disregard such evidence w ould  
n o t be an  effective protection, and because counsel for a co-prisoner 
w ould be better instructed and feel it  fittin g  to  cross-exam ine m ore 
str ic tly  than prosecuting counsel. Lord A lverstone’s  judgm ent w ith  
w hich four o f th e Judges concurred proceeds on th e  assum ption th a t th e  
evidence o f a co-accused which inculpates another should be disregarded 
where it  affects th e  co-accused. W right J ., w hile expressing th e  view  
th a t, excep t section  1 ( /)  (iii), th e  Crim inal E vidence A ct 1898 contains 
nothing th a t tends to  abrogate th e ordinary rule th a t w hat one defendant 
says should n ot be adm issible as evidence against another defendant, 
founded on th e obvious tem ptation to  one co-defendant to  endeavour to  
sh ift th e  blam e on  to  his co-defendant, sa id , “ I f  th is rule is abrogated, 
I  agree w ith  th e judgm ent o f m y Lord ” . In  Rex v. P a tti2 th e p oin t for 
decision w as w hether th e Crown w as en titled  to  cross-exam ine a  co­
accused w ho goes in to  th e w itness-box, even if  h is evidence in  ch ief is 
m erely “ I  plead g u ilty  ” , w ith  a view  to  incrim inate a person charged 
jo in tly  w ith  him , and it  was held th a t th e  Crown w as. B u t, in  th e later  
case o f James Richards 3, where th e m ain question for decision w as 
w hether there should have been separate tria ls, after explaining th e  
decision in  Bywaters 4 as holding th a t w here it  appears th at the essential 
part, or an essen tia l part, o f one prisoner’s defence is, or am ounts to , an 
attack  upon another prisoner, then a  separate trial should tak e place, 
Lord Bfewart observed—

:t T hey were n ot called as w itnesses for th e prosecution. They  
w ent in to  th e w itness-box to  g ive evidence, and th ey  gave evidence, 
on th eir ow n behalf, and th e rule w ith  regard to  corroboration o f 
accom plices does n ot seem  to  apply to  such a case.”

A fter having quoted a passage from  th e  Basherville case on th e rule o f 
practice as to  corroborative evidence he proceeded—

“ In  no respect is it  true to  sa y  th a t th e  evidence, w hich is referred 
to  in  th is part o f th e notice o f appeal, w as evidence called b y  th e  
prosecution nor w as the jury being asked b y  th e prosecution to  act 
upon th e evidence given  by either o f th ose tw o wom en. One looks in  
va in  for any case in  w hich it  has been decided th a t, where prisoners 
are tried  together on th e charge o f being jo in tly  concerned in  th e  
com m ission o f a  crim e and th ey  elect to  g iv e  evidence, and in  so  doing

* (1940) 27 Cr. A pp. R. 154.
* 17 Cr. A pp. R. 66.

1 20 Cox's Criminal Cases 206 (1902). 
* (1920) 14 Cr. A pp. R. 155.
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one o f them  happens incidentally to  g ive a  p iece o f evidence which  
te lls  against another o f th e persons accused, it  is  requisite th a t the  
warning w ith  regard to  th e  evidence o f accom plices should b e g iven .”

These words presuppose a  case in  w hich th e evidence against th e other 
accused is  incidental and on w hich th e prosecution does n ot rely, for, th e  
judgm ent goes on  to  say—

“ In  th e opinion o f th is Court, on th e fa cts o f th is case, and upon 
the evidence in  th is case, th e n ecessity for a  warning w ith  regard to  
th e  evidence o f accom plices d id  n ot arise. E ven  if  it  had arisen, it  is  
m anifest th a t there w as am ple and cogent evidence w hich m ade it  
clear w hat th e verdict ought to  be. There w as am ple evidence, apart 
from  th a t evidence w hich is said  w rongly, as it  appears to  us to  have 
required corroboration.”

I t  w ould appear from  th e report o f th is case in  (1940) 2 AU E. R. 229 th at 
at th e tria l S ingleton J . directed th e jury th a t th e  evidence o f each 
co-prisoner should be regarded in  so far as it  affects him  and n ot th e  
others. H is sum m ing-up w as characterized as “ careful, system atic and 
fu ll ” . The L .C .J. added “ in  our opinion there is no ground for the  
contention  th a t in  any o f th e respects referred to  in  th e  grounds o f appeal 
th e sum m ing-up w as defective ” .

In  th e case o f Meredith and two others1 a  case in  w hich co-accused  
had given  evidence affecting others the tria l Judge sum m ed-up as 
follow s :—

“ These m en a ll m ade statem ents, and it  is im possible for you to  
listen  to  all those statem ents and n ot to  realise th a t th ey  are statem ents 
which m ay im plicate som e persons other th an  th e m en m aking them . 
Y ou w ill do your b est, m em bers o f th e jury, to  rem em ber th at those 
statem ents are on ly  evidence against th e persons w ho m ake them . I  
w ill go further th an  th a t. W hen th e individual m aking a statem ent o f 
th a t sort com es in to  th e w itness-box and g ives evidence on oath, it  is 
a  different situ ation . W hat he says th en  does becom e evidence 
against th e other person, but I  endeavour in  th is class o f case when 
there are a num ber o f prisoners in  th e dock alw ays to  warn juries th at 
so  far as possible th ey  should n o t use any evidence g iven  by a person 
w ho is  accused w hen he is in  th e  w itness-box again st anyone o f his 
co-defendants. So far as h is evidence is concerned, use it  for th e  
purpose o f seeing w hether he gives you  an explanation  w hich m ay be

1 20 Ct. App. R. 40.
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true or an explanation  w hich leads you  to  d isbelieve him  and therefore 
to  convict him , b u t try  as far a s possible n ot to  use an y  one 
prisoner’s evidence as evidence against one o f h is colleagues.’’

Caldecote Lord C hief Ju stice w ho presided over th e  Court o f Crim inal 
A ppeal described th is sum m ing-up th u s—

“ In  our Judgm ent, th a t w as a proper direction and one th a t w as 
fair to  each o f th e appellants.”

The case o f Garland w hich appears as a note 'to  Meredith in  29 Cr. 
App. R. at 46 cannot be tak en  as g iv in g  a decisive unqualified opin ion  on  
the point because th e judgm ent proceeds—

“ Is the other evidence in  th is case, apart from  th a t o f th e  w om an  
co-defendant o f th e appellant, clear and convincing to  such an ex ten t 

•that th is Court is  satisfied  th a t n o  m iscarriage o f ju stice h as arisen by  
reason o f the om ission o f th e direction to  the ju ry .”

1 and after a review  o f th e evidence concludes—

“ The evidence o f corroboration w as clear and convincing. W e are 
satisfied th at if  there had  been direction to  th e jury on th e su b ject o f 
aceom plices, w hich w e regret w as n ot given , it  w ould have m ade no 
difference to  th e resu lt o f th e case. On th at ground w e d ism iss th e  
appeal.”

In  the later case o f Rudd1 H um phreys J . in  delivering th e judgm ent 
o f the Court expressed th e view  th a t th e evidence o f a  co-accused w as 
adm issible, th at he w as liab le to  be cross-exam ined but th a t there should  
be a direction against th e danger o f  acting on th e testim ony o f  a  co­
accused unless th e ju ry finds th a t it  is  corroborated. H um phreys J . 
then proceeded to  m ake a reference to  the follow ing passage occurring in  
th e F irst Supplem ent to  th e ed ition  o f Archbold th en  cu rren t:—

“ W here several prisoners are tried jo in tly , and one or m ore o f  them  
gives evidence on oath , it  m ay in  som e cases be desirable th a t th e  ju ry  
should be directed th a t, although th e evidence g iven  b y  one prisoner 
does in  those circum stances str ic tly  becom e evidence again st h is co- 
prisoners, th ey should n ot regard it  as such, but should  u se th a t 
evidence only for the purpose o f considering w hether th a t in d ivid u al 
prisoner has given  an exp lanation  w hich m ay be true, or w hether his 
evidence com pels th e jury to  d isbelieve h im .”

and state—

** W hen the m atter is looked a t in  th at ligh t, we agree th a t there 
m ay be causes in  w hich it is desirable th a t th a t course should be ta k en .’’

1 32 Cr. A pp. R. 133.
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T his statem ent in  th e  supplem ent is  now  incorporated in  th e 34th  
E d ition , section  566. T he w ords quoted above are im portant and it  is 
w ell to  bear in  m ind th a t w hile th e  evidence o f a  co-accused is evidence 
in  th e case and is n ot to  be sh u t ou t in  th e  consideration o f th e case o f  
th e  others m erely because som ething has been said involving th em , 
there can arise particular cases in  w hich th e  jury should be directed a s  
in  Meredith or in  Rudd.

T he au thoritative view  tak en  in  Scotland on th is subject o f evidence 
o f a  co-prisoner is  in  Young v. H. M . Advocate 1 where Lord Justice- 
G eneral Clyde sta tes th e  law  th u s a t p . 73—

“ T he general principle o f th e  law  o f Scotland—apart from  th e A ct 
o f 1898— is th a t evidence led  for th e  defence o f one co-accused is n ot 
adm issible against another co-accused. . . . The right o f cross-
exam ination is alw ays subject in  Scotland to  th e control o f th e  
tr ia l C ou rt; and, i f  (as in  Rex v. Paul) one o f th e accused used h is 
right to  be called as a w itness for th e  defence sim ply to  plead gu ilty  
in  th e  b ox, it  m ust n ot be assum ed th a t, in  Scotland, either h is co­
accused or th e prosecutor w ould be en titled  eo ipso to  cross-exam ine 
him  .in order to  incrim inate others o f th e co-accused. Further, it  m ay 
w ell be th a t a prosecutor is n ot en titled , under th e cloak o f cross- 
exam ination , to  exam ine an accused upon m atters irrelevant to  th e  
question o f h is own gu ilt, and extraneous to  any evidence h e has 
given , in  order to  m ake him  an additional w itness against h is eo- 
accused.”

H aving regard to  th e trend o f judicial opinion both in  E ngland and 
Scotland , in  w hich countries th e  law  in  regard to  th e right o f an accused 
to  g ive evidence is th e sam e, i t  w ould appear th a t it  is  th e d u ty  o f the  
tr ia l Judge to  be v ig ilan t to  see th a t th e fa ct th a t th e evidence given  b y  
a co-accused is evidence in  th e case is  n ot abused b y  either an accused or 
th e  prosecution, b y  one or b oth  o f them  m aking use o f th e opportunity  
to  in v ite  th e co-accused to  in cu lp ate th e  others by a cross-exam ination  
designed to  encourage him  to  do so.

In  th e  in stan t case th e learned tria l Judge m ade his opinion th a t th ey  
shou ld  n o t act on th e 5th  accused’s uncorroborated testim on y quite clear 
to  th e ju ry, but a t th e sam e tim e he ind icated  th a t a conviction w as n ot 
illeg a l m erely because it  proceeds upon on h is uncorroborated testim on y. 
A  co-accused is in  th e str ic t sense o f th e  term  n o t an accom plice. An 
accom plice so far as th e  E vid en ce O rdinance is concerned is  a  gu ilty  
p articipator in  th e crim e under tr ia l w ho gives evidence for th e  
prosecution . A  co-accused does n o t fa ll w ith in  th a t expression in  th e  
E vid en ce O rdinance. H is evidence in  so far as it  affects th e others under­
goin g tr ia l jo in tly  w ith  him  h as to  be treated  w ith  th e sam e and^even 
greater caution  depending on th e  circum stances o f each case. In  dealing

1 (1932) J. C. 63 at 71 et seq.
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w ith  th e  question  o f accom plices th e  learned tria l Ju d ge early  in  th e  charge 
to ld  th e jury th a t in  regard to  N ew ton  Perera th ey  must trea t h is evidence  
a s th e evidence o f  an accom plice, and in  regard to  C arolis A m arasinghe 
th ey  should regard h is evidence in  th e sam e m anner as th a t o f an  
accom plice. H e th en  w en t on to  sa y  th a t th ese w ere w ords o f caution  
and  th a t he w ould address them  on the str ic t lega l p osition  w hich he 
im m ediately proceeded to  do. H aving first exp lained  th e  m eaning o f th e  
term  ‘ accom plice ’ h e w en t on to  sa y —

“ In  som e cases th e  Judge m ay properly rule th a t there is  ev id en ce  
th at th e w itn ess w as a  p articipant in  th e crim e. I  am  n o t goin g to  
m ake th a t ruling in  th is case. In  th e  case o f eith er o f th ese  w itn esses 
I  leave it  en tirely  to  you . . . . T hat w ill be you r fu n ction  in
th is case. . . .  In  th is case both w itn esses w ith  w hom  w e are 
now  concerned— N ew ton  Perera th e  5 th  accused, and A m arasinghe—  
deny com p licity  in  th e crim e o f conspiracy to  m urder and th e issu e  
w hether th ey  are accom plices is en tirely  one o f fa ct and therefore so le ly  
w ith in  your province. ”

T h e use o f th e  w ords “ m ust ’’and “ should ” in  th e course o f th e learned  
Ju d ge’s earlier observations can therefore be regarded as n oth in g m ore 
th an  an in v ita tio n  to  th e  ju ry to  regard th ese tw o  w itn esses as 
accom plices. Indeed  earlier and subsequent observations b y  th e  learned  
Judge leave no room  for doubt th a t in  h is opinion th e  jury w ould be w ell 
advised  to  proceed on  th e  footin g th a t th ey  w ere accom plices, b u t h e d id  
n o t tak e th e m atter com pletely  o u t o f th eir hands. On th e  contrary he 
exp ressly  le ft i t  to  them  for th eir decision.

T he learned tr ia l Judge having correctly d irected th e  ju ry in  regard to  
th e  law  governing th e  evidence o f accom plices proceeded to  sta te  th a t even  
i f  th e  ju iy  form ed th e opinion th a t either Carolis A m arasinghe or N ew ton  
Perera w as an accom plice, i f  th ey  w ere so im pressed w ith  h is evid en ce as 
to  be satisfied  th a t h e w as speaking th e tru th  i t  w as open to  th em , keeping  
in  m ind th e  w arning g iven , to  act upon h is uncorroborated testim on y . 
H aving regard to  th e  d irection  g iven  to  th e  jury it  w ould  n o t b e correct 
to  sp ecu late w h at course o f action  th e jury took  in  regard to  th e  m anner 
in  w hich th ey  should  trea t th e  evidence o f N ew ton  Perera or C arolis 
A m arasinghe. T hese observations apply eq u ally  to  th e  cases o f th e  1 st 
and 2nd accused.

T his is  a  conven ient p oin t a t w hich reference m ay be m ade to  a m atter  
w hich learned counsel subm itted to ta lly  im pairs th e ev id en ce o f th e  5 th  
accused so  far as it  affects th e others. I t  w ould appear th a t w hile th e  5th  
accused w as under cross-exam ination his counsel conferred w ith  him  for  
several hours on  m ore th an  one day on th e m atter o f h is evid en ce. E ven  
th e counsel for th e  prosecution w ho said  th a t he saw  n oth in g  w rong in  it
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was constrained to  adm it th a t th a t fact would lessen the value o f th e  
evidence given by the 5th  accused thereafter. This is th e evidence on 
th e  point—

“ 27157 Q. Your Counsel visited  you during this week-end ?

A. Yes.

27158 Q. H ow  m any such hours did you  spend over th is week-end?

A. I  th ink about four or five hours.

27159 Q. H ow  m any hours did you spend w ith  him  on Saturday 
last ?

A. A bout tw o hours.

27160 Q. A t w hat tim e did he come there ?

A. I  th ink he came there a t 11 a.m.

27161 Q. H e was there w ith  you till 1 o'clock, w as he ?

A. Y es.

27162 Q. Y esterday, Sunday, was he there with you , both in the  
morning and in the evening ?

A. Yes.

27163 Q. H ow  m any hours in  th e morning ?

A. I  th ink  about tw o hours in the morning

27164 Q. H ow  m any hours in  th e evening ?

A. A bout 45 m inutes in th e evening.

27165 Q. This is in  the middle o f  your being- cross-examined 
by m e ?

A. Yes.

27166 Q. D iscussing w ith  him , were you not, th e evidence you 
were giving ?

A . Y es, I  discussed th e  evidence w ith h im .”

I t  is an unwritten rule th a t except in the case o f  expert w itnesses counsel 
does not interview  a  w itness once he is in  th e  w itness-box and once the  
cross-exam ination commences even  an expert is n o t  interviewed.
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Learned counsel’s action in discussing th e  evidence 'with th e accused  
while under cross-exam ination is such a grave departure from th a t rule 
th at th e Court cannot refrain from expressing n o t on ly  its  disapproval 
o f  his action but also its  censure.

The ground th a t th e dem onstration g iven  b y  th e  Government A nalyst 
o f firing w ith  revolver P I  prejudiced th e  accused is not one which the  
Court can uphold as all the defence counsel were specifically asked by  
the trial Judge whether they objected to  th e  dem onstration and everyone  
o f them  said th a t they did not object (1699). ' In  fact junior counsel for 
th e 1st and 2nd accused took an active part in  th e  dem onstration.

The case o f  th e 2nd accused now  calls for consideration. On certain  
m atters already discussed the evidence affects th e  1st and 2nd accused  
equally. On those points learned counsel for th e  2nd accused was 
content to  adopt and abide b y  th e argum ents addressed to  th e Court on  
behalf o f  th e  1st accused. The m ain subm issions argued on his behalf 
are th a t th e  verdict was unreasonable and th a t a  statem ent m ade b y  him  
to  th e police had been improperly adm itted.

The m ain prosecution evidence against th e  2nd accused consists o f  
th a t o f  Carolis Amarasinghe the alleged accom plice, K elanitillake, an d  
K alansuriya. The evidence o f Am arasinghe w as th a t on all th e occasions 
on w hich th e  1st accused came, before th e  assassination to  his house, th e  
2nd accused drove his car and was in  a p osition  to  see w hat the 1st did  
on those occasions and hear w hat he said. A b ou t a  m onth before the  
shooting th e  2nd accused came by h im self to  tak e m edicine, Amarasinghe 
being his fam ily  physician. Then he asked h im , “ Jaye, w hat is th is  
Som aram a referring to  about shooting practice ? ” . H e replied,
" T h at is all a  lie. They have g iven  up  th ose  ideas. I t  is all false. ” 
The n ex t tim e the 2nd accused cam e w as on  26th  Septem ber at about 
6 .3 0  a.m . to  borrow R s. 100 which he gave him . H e n ex t m et him  at 
K elan iya  Vihare on 12th October. On th a t occasion it  was, in  th e  
hearing o f  th e 2nd accused, th at th e 1st accused said, “ Vedam ahattaya, 
you  need n ot fear anything. E veryth in g  th a t needs to  be done has 
been done. I f  necessary we will appeal even  to  th e  P rivy  C ouncil.” 
The n ex t point a t which A m arasinghe’s evidence affects th e 2nd  
accused is w hen he says th a t a t th e  H arbour P olice Station th e 1st 
accused said to the 2nd accused w hen th ey  were in th e cell on 14th  
October, “ J aye , do not know whether A nura w ill te ll ” (85). Thereafter, 
after A m arasinghe had made a statem en t to  th e  M agistrate, he says all 
th e accused threatened him , and th a t 2nd accused w as th e one who 
threatened him m ost. H is evidence on  th is  p o in t "reads—

“ H e asked m e whether m y in ten tion  w as to  g ive  evidence against 
them  and then to  practise m y  profession and also live  w ith  m y w ife  
and children. They told  m e th a t I  w ould  be destroyed along with, 
m y house.”
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K elanitillake refers to  his presence on ly  once at the K elaniya Vihare. 
H e says—

(а) th a t th e  2nd aoonsed w as a t th e  tem ple in th e afternoon o f 25th
Septem ber and hearing his conversation w ith th e  1st accused 
and said, “ T hat is so V edam abattaya. That is w hy I  am  
w aiting.”

(б) th a t he follow ed D ickie Z oysa and others to  th e room o f the 1st
accused and th a t he appeared to  be in  an excited state.

K alansuriya’s evidence is  th a t th e  2nd accused asked him  to give  
security in  R s. 175,000 in connexion w ith  the Sugar Factory at K antalai 
by m ortgaging his la n d s; b u t th a t u ltim ately  the security was not needed. 
I t  was a  business transaction. K alansuriya hoped to  make R s. 20,000  
out o f  it . H e also gave evidence o f  conversations w ith him about 19th 
Septem ber and 28th Septem ber. On th e former occasion when he 
remarked to  th e 2nd accused, “ W hat is the meaning o f  this useless 
G overn m en t! The prices o f  th ings are going up and the unem ploym ent 
problem is on th e increase.” , he replied, “ W ithin a week ‘ Sevala ’ 
B anda’s Governm ent w ill be over.” On the latter occasion, after the  
assasination w hen K alansuriya observed, Things happened exactly  as 
you sa id .” , th e 2nd accused explained , “ N o, no, I  did not say like th a t.” 
K alansuriya says he then asked, “ Then how did you say it  ? To 
th a t he replied th a t there was a fata l sign in the deceased’s horoscope on 
25th Septem ber. K alansuriya adm itted  in cross-exam ination—

(a) th a t he had said in  th e  lower Court that everybody including himself
was dissatisfied w ith  th e  Bandaranaike Government.

(b) th a t it  was his v iew  th a t  Mr. Bandaranaike’s Government might
fall a t any tim e.

(c) th a t according to  th e  conditions prevalent at that tim e he expected
th e Governm ent to  fa ll a t  any m om ent.

(d) th a t he said in  th e  M agistrate’s Court th a t Mr. Bandaranaike was
getting personally unpopular.

(e) th a t politicians and leaders o f  th e Opposition used to  call the
deceased “ Sevala B anda

In  th e  light o f these admissions counsel’s submission that neither 
ICelanitillake’s nor K alansuriya’s evidence regarding th e 2nd accused can 
be regarded as corroborative o f  Am arasinghe’s in  m aterial particulars is 
not w ithout merit. One im portant b it o f  evidence relied on by the
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prosecution against th e 2nd accused was his own statem ent to  the- 
police. That evidence was objected to  as inadmissible. The questions 
and answers which have a  bearing on  th e evidence objected to  are—

24384 Q. You remember I  was questioning you at th e  tim e you  
were asked to  stand  down about whether you  ascer­
tained from th e 2nd accused where he was on  th e  
morning o f  25th  Septem ber 1959 ?

A. Yes.

243S5 Q. Did he tell you where he was on the morning o f  th e 25th  ? 

A. Yes.

24386 Q. Where did he te ll you  as to  where he was on th e morning  
o f the 25th ?

A. H e told m e th a t a t  8.40 a.m . th at day  he drove to  
Mr. K . C. Nadaraja’s bungalow a t No. 8 M cCarthy 
R oad.”

I t  is subm itted that the statem ent, “ H e to ld  m e th a t at 8.40 a.m . th at  
d ay  he drove to  Mr. K . C. Nadaraja’s bungalow at N o. 8 McCarthy R oad ” , 
being a statem ent made to  a police officer in  th e coruse o f  an investigation  
under Chaper X II  o f the Criminal Procedure Code, cam iot be used except 
for th e  purposes prescribed in section 122 (3). The learned trial Judge  
was inclined to  agree w ith the subm issions o f  counsel for th e defence but 
he adm itted the evidence as he fe lt he was bound by the decisions o f  th is  
Court in Thuraisamy v. The Queen 1 and Regina v. Anandagoda 2 to  do so. 
In  Thuraisamy’s case (supra) th e  poin t now taken by counsel w as not 
advanced or considered. There it  appears to  have been assumed th a t  
statem ents obtained from an accused person by a police officer acting under 
Chapter X II  could be proved under section 21 o f  th e Evidence Ordinance 
where such statem ents were admissions.

In  th e Anandagoda case (supra) too  th e point raised in th e  instant 
case was not taken, nor was Rex v. Jinadasa3 referred to  even in  th at  
case. In  Anandagodage’s case (s'lipra) counsel urged that the statem ents  
o f the accused when taken as a whole am ounted to  a confession, and  
as th e statem ents were made to  a police officer b y  an accused person, 
proof o f  them  against the accused w as prohibited by section 25 o f  th e  
E vidence Ordinance. The Court held th a t those statem ents d id  not 
am ount to  a  confession as defined in  th e  E vidence Ordinance. I t  would  
appear therefore th at neither o f  th e  cases referred to  are decisions on th e  
point raised by counsel. I t  was assum ed in  both cases th a t proof o f

1 (1952) 54 N .  L . R . 451. * (I9 6 0 ) 62 N .  L . I t . 241 a t  252.
» (1950) 51 N .  L .  R . 529.



476 BASNAYAKE, C.J.— The Queen v. Mapitigama Buddharakkita Thera
and Z others

an admission, which does not am ount to  a confession, made by an accused 
to  a police officer investigating an offence under Chapter X II was not 
excluded b y  any statutory  enactm ent.

The subm ission o f  learned counsel for the 2nd accused in the instant 
case th a t a statem ent m ade to  a police officer investigating a cognizable 
offence under Chapter X I I  cannot be used except for the purposes 
m entioned in  section 122 (3) o f  th e  Criminal Procedure Code was 
decided in  th e  case o f  The King v. Haramanis I  Although the appeal 
was allowed on  th e  ground th a t th e Judge in his charge to  th e jury, had  
m ade an erroneous statem ent o f  fact in  regard to  a v ita l issue in  the  
case, th e Court nevertheless w ent on to  consider the other tw o grounds 
o f appeal—

(b) T hat there w as m isreception o f evidence in  the proof by th e  
Inspector o f  Police o f  th e  statem ent made to  him by the accused 
under section 122 (3) o f  th e  Criminal Procedure Code.

(e) T hat there w as no direction in the charge th at the statem ent 
referred to  in  (b) w as not original evidence against the accused.

The piece o f  evidence objected to  was elicited in this way. W hile 
under cross-exam ination b y  counsel for the accused, Inspector Doole 
stated th a t th e accused m ade a  statem ent to  him  voluntarily in  which 
he said th a t he had a sword which he had thrown into the ela. The 
Inspector also w ent on to  say  th a t th e accused did not say that he used 
th at sword on th a t particular night or that he had been to  the tem ple 
th a t night. A t the end o f  h is testim ony the Inspector in answer to  
questions put b y  the Court stated  as follows :—

“ This is a part o f th e statem ent to  me by the 1st accused which was 
recorded b y  me. On th e  morning o f the 29th at about 10 a.m. when 
I  was ploughing a field I  heard th at the police had been informed. I  
did not go to  the Tem ple. I  had a sword at home. Im m ediately  
after the murder I  threw  it  into the ela for I  feared that I  could 
be unnecessarily im plicated. I  can point out where the sword is now. 
I  know nothing about th e murder. ”

The Crown contended th at—

(a) th e  statem ent did  n o t fall w ithin the am bit o f section 122 (3) as
it  was n o t m ade in  th e course o f an investigation under Chapter 
X U  o f th e Code.

(b) section 122 (3) on ly  lim its th e use o f  the written record o f  a
statem ent. Oral evidence o f  such statem ent is not subject to  
such restrictions.

(1944) 45 N . L . R . 532.
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T he Court held against th e  Crown on  (a) and proceeded to  consider (6). I t s  
conclusion on (6) is  thus expressed—

“ A lthough on  th e wording o f  section 122 th e question cannot b e  
said to  be free from doubt, w e are o f  opinion th a t on th e  various 
authorities I  have cited oral evidence o f  a statem ent m ade under  
section 122 is not subject by virtue o f  subsection (3) to  th e  lim itation  
imposed by th at subsection and can be given in evidence under  
section 157 o f  the Evidence Ordinance. ”

I t  n ext proceeded to  consider whether section 91 o f  th e E v id en ce
Ordinance barred oral evidence and cam e to  th e  conclusion th a t i t  did.
The conclusions are summarised as follows

" (1) A  statem ent made to  a  police officer or inquirer b y  an y  person, 
which expression includes a  person accused in th e  course o f  an 
investigation under Chapter X I I  o f  the Criminal Procedure Code,

t m ust be reduced in to  writing.

(2) B y  reason o f  section 91 o f  th e  E vidence Ordinance on ly  th e  
written record o f  a statem ent w ithin  th e am bit o f  (1) is adm issible  
in  evidence. Bence oral evidence of such a statement is in­
admissible. The effect o f  our finding on  th is point is  to  render 
th e words, ‘or to  refresh th e  m em ory o f  th e  person recording 
i t ’, alm ost nugatory, since there would appear to  be no  
circumstances in  which oral evidence regarding th e  content 
o f  the statem ent would be adm issible. This is one o f th e m atters  
to  which we would invite th e  attention  o f  the Legislature.

(3) The w ritten record o f  such a statem ent is admissible b y  virtu e o f
section 122 (3) o f  Cap. 16 to  contradict a w itness after such  

w itness has given evidence.

(4) The w ritten record o f th e  sta tem en t o f a w itness used as form ulated
in  (3), is not substantive evidence o f  th e facts stated  therein , b u t  
is available for im peaching th e  credit o f such w itness as laid  
down by section 155 o f  th e E vidence Ordinance.

(5) I f  it had not been for th e  prohibition contained in section  91 o f  the
Evidence Ordinance, oral evidence o f a statem en t m ade under 
Chapter X I I  o f  th e Criminal Procedure Code m ight be tendered  
not only to  contradict a w itness, b u t also under th e  p rovisions o f  

stcticn  157 to corroborate th e  testim ony o f  such w itness. Such  
oral testim ony would again n ot be substantive evidence o f  th e  

facts contained therein, but m erely corroboratory.
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Six years after th is decision th e m ajority o f a bench o f  five Judges o f  th is  
Court in  Rex v. Jinadasa (supra) expressed their dissent from th e conclu­
sion th a t section 91 of the Evidence Ordinance barred th e  reception o f  
oral evidence o f  a statem ent recorded under section 122 o f th e  Criminal 
Procedure Code. In  doing so th ey  stated—

“ The m ajority o f us are, therefore, o f  opinion th a t th e words ‘ And  
in  a ll cases in  which any m atter is required b y  law  to  be reduced to  th e  
form o f a docum ent ’ in  section 91 of th e E vidence Ordinance do n ot  
apply to  th e  record which has been made under section  122 (1). ”

Jinadasa’s  case (supra) first came up for hearing before a bench o f  three 
Judges who adjourned the hearing as the question raised b y  counsel for th e  
appellant appeared to  them  to be one o f considerable im portance. T hat 
question arose in  th is way. In  consequence of w hat th e  accused had  
told  th e  Inspector who was investigating th e offence th e accused was 
taken  to  th e  place near which the crime weapon was found b y  the  
Inspector. The relevant portion of the Inspector’s evidence as quoted  
in  th e judgm ent reads :

" Q. D id  you  search for anything when you w ent to th e  scene ?

A. I  searched for a katty .

Q. W as th e  k a tty  found ?

A. I  found a k atty .

Q. In  consequence of what did you search for it  ?

A. In  consequence of a statem ent made by the 1st accused to  me.

Q. Referring to  w hat ?

A. Referring to  th e katty .

Q. W hat did he say ?

A. H e said : ‘ I  can point out the place where I  threw it .’ I  produce 
a certified copy o f it marked X 2. The k a tty  was found on th e  
top  o f  som e bata bushes. 1st accused pointed the k a tty  out 
and he had to  shake the bata bushes and th e  k a tty  fell. The 
b ata  bushes were b y  the side o f th e  road about n in ety  feet 
from  th e place where the blood trail started. The k a tty  was 
visib le to  anybody who was looking about the place.

Q. A nyone looking from the road could not see it  ?

A. I t  w as n ot visible to  anyone looking from th e road. A t the 
tim e I  took charge of P 4  there was som ething like hum an hair 
on one side of the blade. I  produced P4 before the Magistrate. 
M atara.”
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On th is m aterial th e  Court posed the follow ing questions as th e questions  
arising for decision thereon :—

“ The questions for decision are w hether oral evidence o f  w hat th e  
appellant said leading to  th e discovery o f  th e  k a tty  and the docum ent 
X 2  were rightly  adm itted ? ”

The Court then  proceeded to  consider section  27 o f  th e E vidence  
Ordinance and sections 121 and 122 o f  th e  Criminal Procedure Code and  
the decisions thereon, and formed th e follow ing conclusion :

‘■’ The ‘ in form ation’ referred to  in  sec tio n '2 7  o f  the E vidence  
Ordinance is th e  oral statem ent o f  th e  accused him self, whereas th e  
docum ent contem plated in section 122 (3) o f  th e Criminal Procedure 
Code is not a statem ent by the accused but another person’s record o f  
an oral statem ent which is alleged to  have been m ade by th e accused. 
Therefore, the conclusion which the majority of us reach is that there 
is nothing in section 122 (3) which acts as a bar to the full operation of 
the provisions of section 27 of the Evidence Ordinance or the admission 
of an oral statement made by an accused person to a police officer for the 

' purposes of section 27. There is nothing in section 122 (3) which prohi­
bits oral evidence being given of so much of the statement made by an 
accused which is relevant under section 27 of the Evidence Ordinance as 
relates distinctly to a relevant fa d  thereby discovered.

“ M y Lord th e Chief Justice takes th e  v iew  th a t in view  o f th e  lan ­
guage o f  section 122 (3), which enables oral ev idence to  be led  o f  a  
statem ent, th e provisions o f  section 91 o f  th e  E vidence Ordinance are 
not applicable, and that, therefore, it  w as perm issible for the prosecution  
to  lead oral evidence o f  the sta tem en t m ade b y  th e  accused which led  
to  the discovery o f the k atty .

“ W ith regard to  the adm ission o f  th e  w ritten  record o f  th a t oral 
sta tem en t X 2 , w e are o f  opinion th a t i t s  adm ission was improper and  
n ot perm itted  b y  section 122 (3). W hether th a t irregularity v itia tes  
th e conviction in this case, we shall now  proceed to  consider. ”

The decision in Jinadasa's case (supra) upon th e  question which arose 
for decision there is  th a t stated  in th e words italicized in  the passage 
quoted above. T hat case also decided th a t  proof o f  such inform ation by  
th e production o f  the w ritten record o f  th e  sta tem en t in  th e Inform ation  
B ook is prohibited by section 122 (3). Iii recent tim es a practice has 
grown o f extend ing the scope o f  Jinadasa’s case to  statem ents n ot falling  
w ith in  th e am bit o f  section 27 o f  th e E v id en ce  Ordinance. Under th e  
supposed authority of th at case oral u tterances m ade to  police officers in 
th e course o f investigations under Chapter X I I  have been proved under 
section 21 and section 157 o f th e E vid en ce Ordinance. There is ho 
authority in th a t decision for th e proposition th a t evidence o f  an oral 
utterance to  a police officer in th e course o f  an investigation  under
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Chapter X I I  or any record o f such utterance is  adm issible in  ev i­
d en ce either as an admission under section 21 or as corroboration under 
section 157 o f th e Evidence Ordinance.

I t  is  necessary therefore to  examine th e  point arising on the subm ission  
o f  counsel on its  merits. A t th e outset it  should be stated  th a t no decision  
o f th e  Supreme Court or of th is Court has been cited  to  us in  which it  was 
argued and expressly decided th at statem ents m ade by an accused person 
to  an  officer investigating a cognizable offence under Chapter XTT m ay be 
proved contrary to  the prohibition in section 122 (3) except in  a case to  
w hich section 27 of the Evidence Ordinance applies.

W hen th e Code was enacted in 1898 police officers were n ot given th e  
power o f  investigating cognizable offences. T hat power was conferred 
only on Inquirers. Later it was fe lt th a t th at power should also be con­
ferred on officers in charge o f police stations and Chapter X II  o f th e  Code 
was am ended by the Criminal Procedure Code Am endm ent Ordinance, 
N o. 37 o f  1908. Although the Chapter was recast it  remained in substance  
th e sam e except for the power conferred on officers in  charge o f  police 
stations and the institution of the ‘ Inform ation Book ’ and th e abolition  
o f th e  diaries kept by the inquirers. The Chapter has as its  heading 
:: Inform ation to  Police Officers and Inquirers and Their Powers to  
In vestigate ” . Section 121 deals with information relating to  the com ­
m ission o f  a cognizable offence given to an officer in  charge o f  a police 
station . I t  requires that the information when given orally should be 
reduced to  writing by him or under his direction and read over to  th e infor­
m ant, and th a t the person giving it should sign the writing m ade b y  the  
officer or under his direction. The section also enables th e inform ation  
to be g iven  by the informant in writing instead of orally, for it  provides 
th a t a copj' o f the information whether given in writing or reduced to  
writing shall be entered in ‘ The Information Book ’.

A lthough the section provides that th e ‘ Inform ation B ook ’ shall be 
kept in  such form as the Minister m ay prescribe, no form has y et been  
prescribed. Nevertheless there is in fact in  every police station  a book 
called ‘ The Information Book ’ in  which inform ation relating to  the  
com m ission o f cognizable offences is entered. The question whether those  
books are th e books contemplated in th e  sta tu te  does not arise for con­
sideration here. Section 121 (2) then goes on to  provide th a t if  from infor­
m ation received or otherwise an officer in  charge o f a police station has 
reason to  suspect the commission of a cognizable offence he shall forthwith  
send a report o f th e same to  the M agistrate’s Court having jurisdiction in  
respect o f  such offence or to his own im m ediate superior and shall proceed  
in  person to  the spot to  investigate th e facts and circumstances o f th e case 
and to  take such measures as m ay be necessary for th e discovery  
and arrest o f th e offender. An officer in  charge o f a police station  
is  em powered to  depute one of his subordinate officers to  proceed to  the
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spot to  m ake such investigation. A ny police officer m aking an  investi­
gation under th e  Chapter is  empowered to  require, b y  order in  writing, 
the attendance before himse lf  o f  any person being w ith in  th e  lim its o f  the  
station o f  such police officer or any adjoining sta tion  who, from  th e  infor­
m ation given or otherwise, appears to  be acquainted w ith  th e  circumstances 
o f the case and such person is bound to  attend as so  required. I t  is signi­
ficant th a t the power to  issue a warrant to  secure th e  attendance o f  such  
person, when any person required to  attend refuses or fa ils to  do so, is 
conferred on inquirers alone and is not given to police officers.

Section 122 empowers any  police officer' m aking an inquiry under 
Chapter X II  to  exam ine orally any person “ supposed to  be acquainted  
with th e facts and circumstances o f the case ” and reduce into writing  
any statem ent m ade by th e person so examined. T he section  expressly  
prohibits the adm inistration o f  an oath or affirmation to  an y  such person 
and the signing o f th e record o f the statem ent m ade b y  such person. The 
enactm ent, by im plication, requires that the statem ents m ade b y  persons 
examined orally b y  a  police officer making an inquiry under Chapter X II  
should, wherever possible, be recorded in the “ Inform ation B o o k ” in the  
fjrst instance. B u t when it  is not possible to  do so it  requires th a t a true 
copy thereof should as soon as m ay be convenient be entered b y  such police 
officer in  the “ Inform ation Book ”. Subsection (2) o f  section  122 pro­
vides th at a person exam ined orally under section 122 (1) b y  an officer 
making an inquiry under Chapter X II  is bound to  answer tru ly  all 
questions relating to  th e case under inquiry put to  him  b y  such officer 
other than questions which would have a ten d en cy  to  expose him  to  a 
criminal charge or to  a penalty  or forfeiture.

The m aterial portion o f  subsection (3) which is  th e  provision th a t calls 
for interpretation for the purpose o f  deciding th e  question raised by  
counsel reads—

“ N o statem ent m ade by any person to a police officer or an inquirer 
in the course o f  an investigation under this Chapter shall be used other­
wise than to  prove th a t a w itness made a different statem ent a t a diffe­
rent tim e, or to  refresh the m em oiy o f  the person recording it. ”

Does the word ‘ statem en t ’ where it  first occurs in  th e  subsection include 
both the words spoken by the person exam ined and th e  record o f  i t  made 
in writing by th e  exam ining police officer? H aving regard to  th e context 
in which it  occurs both the spoken and the w ritten  word appear to  be 
contem plated, i.e ., th e  spoken word as w ell as the record o f  it. A  reference 
to section 125 o f  Chapter X I I  o f  th e Criminal Procedure Code as originally  
enacted confirms this view . That section reads—

“ N o statem en t other than a dying declaration m ade b y  an y  person 
to an Inquirer in  th e  course o f  any investigation  under th is Chapter 
shall i f  reduced to  w riting be signed b y  th e person m aking i t  or shall 
be used otherwise than  to  prove th at a w itness m ade a different 
statem ent a t a different tim e. ”
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T his provision applies b oth  to  th e  spoken and w ritten word. There is  
nothing in  th e  new  Chapter X U  which indicates th at the Legislature 
intended to  m ake a far reaching change in  th e  law when it  re-enacted th a t  
Chapter in  order to  ex ten d  to  police officers in  charge o f police stations 
th e  power to  in vestigate  cognizable offences. In  this view  o f section 122 
th e  use o f th e  oral sta tem en t m ade to  a police officer in  th e  course o f  an  
investigation  under Chapter X U  is  as obnoxious to  it  as th e use o f th e sam e  
sta tem en t reduced in to  writing.

T he evidence o f th e  sta tem en t made by the 2nd accused to  th e police 
officer investigating th e  offence should not have been adm itted. I t  was 
used against him  b y  th e  prosecution. I t  is referred to  in th e  
sum m ing-up:

“ The prosecution sa y s th a t N o. 8 McCarthy Road, is practically a 
stone’s throw  from Mr. Bandaranaike’s garden. The prosecution seeks 
to  utilize th e  2nd accused’s statem ent as evidence which indicates that 
th e  2nd accused w as a t  a very advantageous place in  order to  see for 
him self whether th e  plan was going to  be successful or not. ”

The improper adm ission o f  th is evidence is by itself not a ground for a 
new  trial or reversal o f  th e  verdict, i f  independently of the evidence 
objected to  and adm itted there was sufficient evidence to  justify  
th e  verdict. H aving regard to  th e  to ta lity  o f  the evidence against th e  
2nd accused it  appears to  th e  Court th at there was sufficient evidence to  
ju stify  th e  verdict independently o f the evidence improperly adm itted.

L ittle  need be said concerning th e  charge of conspiracy against th e 4th  
accused. H e had no grievance against the deceased and was only  
th e  instrum ent b y  which others achieved their end. In  his confession he 
says th a t th e deceased had done him  no wrong. In  his case, Amarasinghe's 
evidence th a t he said  th a t he practised firing w ith a revolver to  shoot the  
Prim e Minister is corroborated b y  th e fact th a t he shot the deceased with  
a powerful revolver. N o  m ore corroboration need be looked for as his 
act provides corroboraton in  th e m ost material particular. I t  is there­
fore unnecessary to  discuss further the charge o f conspiracy against the 4th  
accused. M ost o f th e  im portant grounds urged in regard to  th e 1st and 
2nd accused do n ot arise in  h is case. The evidence of the Amara Vihare 
group o f  witnesses established th a t th e 4th  accused was in  contact w ith the  
1st and 2nd accused and in  conclave w ith th e 1st accused during the  
period im m ediately preceding th e  shooting.

There rem ains for consideration only th e ground th a t th e sentence 
passed on  th e  1st and 2nd accused i s  illegal. On their behalf it  was argued 
th a t only sentence o f  im prisonm ent for life and not sentence o f death  
should have been im posed upon their conviction, oh count (1) of th e indict­
m ent, o f  th e offence o f  conspiracy to  com m it or abet the murder o f the
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deceased. U ntil th e enactm ent o f th e Suspension o f  Capital Punishm ent 
A ct No. 20 o f  1958 (hereinafter referred to  as the Suspension A ct) which  
took effect on M ay 9th  1958, the punishm ent for th e offence o f  conspiracy  
to  commit or abet murder was undoubtedly th e punishm ent o f  d e a th ; 
section 113b o f the Penal Code provides th at th e punishm ent for th at  
offence is the sam e as th e punishment for the abetm ent o f  murder, and  
under section 102 o f  the Code the punishment for abetm ent o f  murder is  
the punishment provided by section 296 for the offence o f  m urder itself. 
Section 2 o f  the Suspension Act, however, in  addition to  providing that 
capital punishm ent shall not be im posed under section 296 for th e  com ­
mission o f  murder, also made an alteration in  the law  affecting th e punish­
m ent for the offence o f  abetm ent o f  murder and accordingly for th e  offence 
o f  conspiracy to  com m it or abet murder. W hile th e  Suspension A ct 
would be in force section 2 (6) provided that section 296 shall have effect 
as if for the word “ death ” there were substituted th e words “ rigorous 
imprisonment for life ” . Clearly therefore by virtue o f  th e Suspension  
A ct a person who com m itted the offence o f conspiracy to  murder while 
the Act was in  force became liable to  the punishm ent o f  rigorous 
imprisonment for life and not to  the punishm ent o f  death.

The law however was again altered by the Suspension o f  Capital Punish­
m ent (Repeal) A ct N o. 25 o f  1959 (hereinafter referred to  as Suspension  
Repeal Act) which repealed the Suspension Act. This repeal took  effect 
on December 2nd 1959 som e m onths after the period during which, according 
to  the indictm ent and verdict in  this case, the 1st and 2nd accused com ­
m itted the offence o f  conspiracy to  com m it or abet murder. Taking first 
section 2 o f the Suspension R epeal A ct, which section repealed th e Sus­
pension Act, it  is pertinent to  consider the punishm ent which on and after 
2nd December 1959 the law provided in cases o f  murder, abetm ent o f  
murder, and conspiracy to  com m it or abet the offence o f  murder, where 
such offences had been com m itted at any tim e during th e period 9th  May 
195S to 1st Decem ber 1959. Prima facie it  m ight be thought having  
regard to  the repeal o f  th e Suspension A ct, th at th e punishm ent for any  
such offence com m itted during the period aforesaid would be th a t o f  death, 
being the punishm ent “ revived ” for the offence under section 2 9 6 ;  
for as was the case prior to  9th M ay .1958, the punishm ent for th e offence 
under section 296 became once again the punishm ent o f  death. This 
impression is however corrected by section 6 o f th e Interpretation Ordi­
nance (Cap. 2 R evised  Ed. 1956 a t page 17). The relevant portion of 
section 6 (3) o f the Interpretation Ordinance reads as follows :—

!! W henever any  written law repeals . . .  in  whole or in  part a 
former written law, such repeal shall not, in the absence o f an y  express 

provision to th a t effect, affect or be deemed to  have affected

any penalty . . incurred under the repealed w ritten  law . ”
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L eaving ou t o f  consideration for th e  m om ent th e words which have been  
underlined above, the repeal by th e Suspension Repeal A ct o f  th e  
Suspension A ct, and in particular th e re-introduction into section 296 o f  
th e  P en al Code o f the word “ death ” in  replacem ent o f  th e  w ords 
“ rigorous im prisonm ent for life ” (which latter words had tem porarily  
been su b stitu ted  into the section in 1958) did not affect th e  penalty  in ­
curred under th e  repealed law, th a t is to  say  under section 296 in  th e form  
in  which th a t  section stood during the “ interval o f suspension ” , and 
therefore an  offence o f murder com m itted during th e interval o f suspension  
w ould have attracted only the punishment o f  rigorous im prisonm ent for 
life notw ithstanding th at the conviction for th a t offence m ay be entered  
after th e  Suspension Repeal A ct came into fo r c e ; and it  w ould follow  
th a t th e  sam e would be the case in  th e event o f a conviction for an offence 
o f ab etm ent or conspiracy committed during the interval o f  suspension.

Turning now  to  the words from section 6 (3) o f the Interpretation  
Ordinance underlined, there was undoubtedly in  the Suspension R epeal 
A ct som e provision of the nature contem plated by the words underlined. 
The relevan t part o f that A ct is section 3 (a)—

“ N otw ithstanding anything in any other w ritten law, capital
punishm ent shall be imposed—

(a) under section 296 of the Penal Code on every person who, on  or 
after th e date of the commencement o f th is A ct, is convicted  
o f  th e  offence of murder com m itted prior to  th a t d a t e ; ”

The effect o f  th is section, having regard to  its express words, is th a t th e  
Legislature clearly declared its  intention that upon every conviction for 
th e  offence o f  murder entered after 1st December 1959 th e punishm ent to  
be im posed for th a t offence shall be the punishm ent o f  death, n otw ith ­
standing anyth ing in any other written law, the w ritten law  here 
in  reference being section 6 (3) o f the Interpretation Ordinance. H ence  
for instance in  th e case o f the 4th  accused who has after 1st Decem ber 
1959 been convicted o f the offence o f murder com m itted prior to  th e  coming 
in to  force o f  th e Suspension Repeal Act, section 3(a) avoids th e effect o f  
section  6 (3) o f  th e Interpretation Ordinance b y  clearly providing for the  
death  p en a lty  for persons in the position o f the 4th accused. There is 
how ever noth ing more in the Suspension R epeal A ct in  th e  nature o f  any  
express provision to  lim it the operation o f  section 6(3) in its application  
in  a  case w here a  person is convicted after th a t A ct o f any other offence 
which a t  th e  tim e o f  its commission attracted, b y  reason o f th e Suspension  
A ct on ly  th e  punishm ent of imprisonment for life, and not th e  punishm ent 
o f  death.

The on ly  argum ent adduced by counsel appearing for th e Crown was 
quite unconvincing. I t  was that, since the relevant sections (113B, 102 
and 296) o f  th e  Penal Code, as they stood at th e tim e o f the convictions 
in  th is case, provide for the punishm ent o f death for th e  offence o f
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conspiracy to commit murder, the trial Judge had by law to impose, that 
punishment. This argument completely ignores the existence and effect 
of section 6(3) of the Interpretation Ordinance.

We accordingly quash the sentence of death passed on the 1st, 2nd and 
4th accused in respect of the first count of conspiracy and substitute 
therefor a sentence of imprisonment for life.

The sentence of death imposed on the 4th accused in respect of the 
second count of murder is affirmed.

Subject to the above variation of the sentence passed in respect of the 
charge of conspiracy the appeals of all the accused are dismissed and their 
applications are refused.

A ppea ls an d A pplica tion s dism issed subject to  the 
varia tion  that the sentence o f death passed  in  respect o f  
the count o f conspiracy is  altered to a sentence o f 
im prisonm ent fo r  life.


