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T H E  A T T O R N E Y -G E N E R A L , A ppellant, a n d  G. X . R U SS E L ,
R esp ond en t

S . C . 2J  [ I n ly .)—D . C . C olom bo, 3 2 ,4 2 5 M

Delict—Action, against public ojpeer—Substitution of Attorney fteneral as party dc- 
Jcmlant—Effect— Ciril Procedure Code, ss. 462, 463.
I f  in nil notion in tort ngninst n public officer the Attorney-General is substi­

tu ted  under section of the Civil Procedure Code in the place of the parly  
defendant, the same issues nrise ns would have nrisen in the notion ngninst- the 
public officer him self; if the plaint i if Ven use of action ngninst. the public officer is 
established  the decree is entered ngninst the Attorney-General mid will be sat is- 
tied in the same way ns nny other decree nwarding relief against the Crown.

jA lP P E A L  from  an order o f  the B is!r ie l Gottrf, Colombo.

] ’. Tenneboon-, Crown Counsel, for th e  petitioner-appellant.

,S'. .7. K a tlir tja m tir , for the p lain tiff-respondent.
C ur. a d r . m ill.

N o v em b e r  11, 1955. G hatiaen", J .—

T h is  is  an  appeal by the A ttorney-G eneral against an order refusing  
h is  a p p lica tio n  under section  463 o f  the Civil Procedure Code (as am ended  
b y  se c tio n  5 o f  the am ending A ct N o . 4S o f  1954) to be su b stitu ted  as a 
p a r ty  d efen dant in an  action  betw een  privato  parties.

T h e  p la in tiff had sued Mr. R . G. Sen anayak e o f Gregory’s R oad,C olom bo, 
on  2 9 th  Ju n e 1954 to recover R s. 6 ,600 as dam ages. The action is founded  
in  to r t , tho allegation  being that, sh ortly  prior to 16th March 1954, Mr. 
S en a n a y a k e  had  “ in ten tion ally  or k now in gly  and without legal ju stifica ­
t io n  ” indu ced  or procured the Gallo F ace L and and Building C om pany L td . 
to  com m it- a  breach o f  its  su bsisting  agreem ent w ith the p lain tiff for the  
te n a n c y  o f  a  residential apart m eat in G alle F ace Court. Mr. Senanayake  
en tered  an appearance in  the action  on 16th  Ju ly  1954 and was d irected  
to  file h is answer to  the plaint on 20th  A ugust 1954, on which d ate he 
a p p lied  for, and obtained, an  ex ten sion  o f  tim e until 3rd Septem ber 1954. 
A  fu r th er  indulgence was granted  him  u n til Sth Oc tober 1934, but on  tho  
p re v io u s  d ay  the A ttorney-G eneral m ade an application under section  
4G3 (as am ended) to be su b stitu ted  as a  p arty  defendant on the ground  
th a t  lie  (the A ttorney-G eneral) had “ undertaken the defence o f  the said  
I t .  G . Senanayake. ” . T he application  w as supported by Mr. Sen anayak e’s 
a ffid a v it  to  the effect that he had held  tire office o f  Minister o f Com m erce, 
T rad e  and  Fisheries at all tim es m aterial to  the cause of action set out 
in th e  p la in t, and had continued  to  do so  u ntil 10th Ju ly  1954.

S e c tio n  463 o f the Civil Procedure Code, in its original form, provided as 
fo llo w s  :—

“ 463 . I f  the G overnm ent undertake the defence o f an action  against 
a  p u b l i c  officer, the A ttorney-G eneral sh a ll ap p ly  to the Court, and upon  
su ch  ap p lica tion  the Court shall su b stitu te  the name o f  the A ttorney- 
G eneral as a party  defendant in the a c tio n .”
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B y  v ir tu e  o f  section  5 o f  th e  am en d in g  A c t  N o . 4S o f  1954, w hich  p a sse d  
in to  la w  pen d in g  t h ; presen t a ctio n , sectio n  463 n ow  reads :

“  I f  th e  A tto rn e y -G e n e ra l u n d ertak es th e  defence o f  an  a ction  a g a in s t  
a  M in is te r ,  P a r lia m e n ta r y  S e c r e ta r y  o r  p u b lic  officer, the A tto rn ey -  
G eneral sh all a p p ly  to  th e  C ourt, an d  upon such application  th e  C ourt  
sh a ll su b stitu te  the nam e o f  th e  A ttorne}'.G eneral as a p a rty  d e fen d a n t  

• in  th e  a c t io n .”

T h e A t torne}'-G eneral's'app lication  seem s to  h ave been view ed  b y  th e  
p la in tif f  w ith  considerable ap p reh en sion . T he action  h aving  been  filed  
on  th e  basis th a t  Mr. Sen an ajra k c  h a d  p ersonally  com m itted  an a ctio n a b le  
w ron g, i t  w as feared th a t h is  su d d en  disappearance through “ the trap-door” , 
so  to  sp eak , o f  section  463 m ig h t le a v e  th e  p la in tiff ( if  h e estab lish ed  h is  
cau se  o f  a ction ) w ith ou t a  ju d g m en t-d eb tor . M oreover, so  Mr. K ad irg a -  
m ar ex p la in ed , doubts w ere en ter ta in ed  as to  w hether the su b stitu tio n  o f  
th e  A ttorn ey-G eneral as d efen d a n t m ig h t n o t com p letely  a lter th e  ch arac­
ter o f  th e  litiga tion  so  a s to  d iv e s t  th e  p la in tiff o f  h is reinedjr a g a in st th e  
o n ly  p erson  w ho could be h eld  d ir e c t ly  liab le under the law  o f  th is co u n try  
fo r  th e  t o r t  c o m p la in e d  of. L o t m e su m m arise the suggested  con sequ en ces : 
th e  C row n en jo y s com plete im m u n ity  in  C eylon from  lia b ility  for to r t s  
co m m itte d  b y  one o f  its  e x e c u tiv e  officers (bo ho a  C abinet M inister or o n ly  
a  su b ord in a te  servant o f  th e  C row n). W as i t  n o t therefore open to  th e  
A ttorn ey-G enera l, upon h is su b stitu tio n , to  p lead  th a t no jud gm ent cou ld  
bo en ter ed  aga in st him  (as lega l rep resen ta tive  o f  the Crown) in  resp ect o f  
M r. S e n a n a y a k e ’s  personal to rt ? I n  a ll these circum stances, th e  p la in tif f  
ex p re sse d  a strong preference for proceed ing again st Mr. S en a n a y a k e  
a lon e .

H a v in g  exp la in ed  these a p p reh en sion s to  the learned D istric t J u d g e , M r. 
K ad irgam ar raised  a num ber o f  o b jection s to  the A ttorn ey-G en era l’s  
a p p lica tio n , and  relied in  p articu lar  o n  th e  argum ent th a t section  4 6 3 , 
h a v in g  b een  am ended o n ly  a fter  th e  a ctio n  com m enced, could n o t o p era te  
re tro sp ec tiv e ly  to  deprive th e  p la in tif f  o f  r igh ts w hich  h ad  p rev io u sly  
accru ed  to  h im . This la tter  o b je c tio n  was u ph eld  b}r the learned J u d g e .

D u r in g  th e  argum ent in  a p p ea l, I  p o in ted  ou t th at, upon a  p r o p e r  
co n stru ctio n  o f  section  463  (in  i t s  orig inal as w ell ns its am ended fo rm ), 
th ere  w as n o  su bstan tia l reason  for  fearing the consequences w hich  th e  
p la in tif f  lia s  in  con tem plation . T h e  section , w hen  invoked, caii n ev e r  
opera to  to  th e  detrim ent o f  a  p la in tif f  w ho esta b lish es that h e h as su ffered  
in ju ry  a t  th e  hands o f  a p u b lic  officer. I t  m erely  em pow ers the A tto r n e y -  
G eneral, in  cases w hich seem  to  h im  appropriate, to  in dem n ify  a  p la in t if f  
a g a in s t  (for instance) a ction a b le  w ron gs com m itted  b y  public officers or  
se rv a n ts . In  reaching th is co n clu sio n , I  am  fortified  b y  the s ta te m e n t  
m ad o  to  u s b y  learned Crown C oun sel th a t  no other in terp retation  is  s u g ­
g e s te d  o n  b eh a lf o f  tho A ttorn ey-G enera l.' I t  is  indeed  a  m a tter  fo r  
reg re t th a t  th is  assurance w as n o t a lso  g iven  in  th e  Court bolow.

T h e  tru e scope o f  sec t ion  463  m u st  be exam inee! in the background o f  t h e  
C row n ’s  con tinu ed  (but m uch  d ep lored ) im m u n ity  in  th is c o u n t r y  fro m  
l ia b i l i ty  for th e  torts o f  its  p u b lic  officers. T his im m u n ity  is p rec ise ly  t h e
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sam e as it was in England u n til th e  Crown P roceedings A ct o f  1947  
p assed  in to  Law.. In  Ceylon, therefore, w h a t Lord A tk in  (then  A tk in  L . J .)  
sa id  in  M ackenzie, v . A i r  C o u n c il1 is  s t ill correct :

“  Tho Crown itse lf  can do no w rong, and  the public revenue ca n n o t be 
m ad e liable w ithout the Crow n’s consent to  rem ed y w rongs co m m itted  
b y  servants o f  the Crown. ”

O nly the individual p u b lic  officer w ho com m its or au thorises tho co m ­
m ission  o f  a  tort is answ erable in  law  to  the v ic tim  o f  h is  w rongfu l a c t  ; 
and  it is no defence for him  to  sa y  in  such a situ ation  that he had  a cted  in  
ob ed ience to  the orders o f  th e  ex ecu tiv e  governm ent or o f  an y o n e  e lse . 

Since the K in g  can do no w rong, he can authorise no w rong. ”

I n  England, before the A ct o f  1947 was passed, governm ent d ep art­
m en ts  frequently resorted to  a beneficial device for m aking th e  pub lic  
reven ue available for the se ttlem en t o f claim s for to rt in  s itu a tion s whero  
a  m o ia l obligation w as considered to  be im posed upon the Crown. T he  
T reasury Solicitor w ould, on request, nom inate a party  again st w hom  the  
p la in tiff  could in stitu te  proceedings. T he Crown stood  beh ind  th e  
“ n o m in a l” defendant in th e  litiga tion , and, i f  tire p la in tiff succeeded , 
th e  Crown m ade an ex  g ra tia  p aym ent o f  the sum  aw arded as d am ages. 
B u t  tho Courts even tu a lly  refused to  recognise th is colourable d ev ice  
in  A d a m s  v. N a y lo r  2 and JRoysler v. C a vey  3. H ence tho Crown P ro ­
ceed ings A ct, 1947.

B u t in Ceylon, the Code o f  Civil Procedure exp ress^ - provides m ach inery  
.by w hich the Crown m ay do justice in  sim ilar s itu a tio n s w ith o u t  
resorting to the subterfuges w hich  had been found necessary to  ach ieve  
th a t  end undor the earlier E nglish  practice. S ection  4C3 in  its  original 
form  contem plated a case in  which “ the G overnm ent ” u nd ertak es th e  
defence o f  an action  aga in st a  public officer. Once th a t has been  done, 
th e  A ttorney-G eneral “ sh all ”  (the word is  im perative) a p p ly  for su b st i­
tu tio n  as a defendant, and th e  Court “ shall ” (the word is once again  im ­
perative) allow  the application . B y  th is m eans, effect w as g iv en  to  
“ th e  Crown’s consent to rem edy wrongs " com m itted  by a pub lic  officer. 
In  a n y  action  that is continued after the A ttorney-G eneral's su b stitu tio n  as 
d efen dan t, tho sam e issues arise as w ould  h ave arisen in the a ction  aga in st  
th e  public officer h im self ; i f  the p la in tiff’s cause o f  action  aga in st the  
pub lic  officer is estab lished , a  decree is entered again st th e  A tto rn ey -  
G eneral. As any decree against tho A ttorney-G eneral in his represen tat ive 
ca p a city  is in truth  a decree against the Crown, the ju d gm en t-d eb t is  
p a id  from  public funds, a lthou gh , procedurally, section  4 6 2  p roh ib its  
th e  issue o f a w rit o f  ex ecu tio n  again st the A ttorney-G eneral (either  
as an  original or a su b stitu ted  d efen d an t).

I t  w ill thus be seen  th a t the G overnm ent’s docision to “ u nd ertak e tho  
defen ce ’’-connotes a  great deal m ore than a  m ere decision  to  p rov id e  
lega l representation for the pub lic officer concerned. I t  in v o lv e s  the  
acceptance o f responsib ility  b y  the Crown for tho sa tisfaction  o f  tho  
-dccreo w hich m ight otherw ise h a v e  boon aw arded in  favour o f  tho  
p la in tif f  against th e  p u b lic  officer in d iv idu a lly .

1 (1927) 2 K . 12. 517 at 531.
3 (1947) K . B. 207.

1 (1910) .4. C. 513.
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B ut w.os th e  learn ed  D is tr ic t  Judge correct in d ec id in g  th a t tho  
su b stitu tion  an d  a d d it io n  o f  certain words w h ich  n o w  appear  
in  section  463 (as am en ded  after th is action  com m en ced ) h a v e  to  
som e ex te n t a ltered  or en larged the scope o f  i t s  m ach in ery  ? I  
d o  not- th ink  so . T h e sec tio n  now applies i f  “ th e  A ttorn ey -  
G e n e r a l” u nd ertakes tho defence in  tho a c tio n  a g a in st the  
public officer. T h is  d o es  n o t m ean  th a t the decision  is  th e  personal 
decision  o f  “ Mr. S o-an d-so  w h o  happens to be the A tto rn ey  G eneral o f  
Ceylon ” . On th e  con trary , i t  is  m ade on behalf o f  a n d  h i  th e  nam e o f  
the-Crown actin g  through  it s  trad itional and con stitu tion a l rep resen ta tive  
in  a n y  litiga tion  in  w h ich  th e  Crown is  interested in  our C ourts. Before  
the am endm ent, th e  term  “ G overnm ent o f  Ceylon ’’ w as eq u iv a len t in  
th is  co n tex t to  “ th e  C ro w n ” : L e  M esu rier  r. L a  y a r d  l , an d  th e  la ter  
su b stitu tion  o f  th e  w ord s “ A ttorney-G eneral ‘ in trodu ces a  d istin ction  
w ith ou t a difference.

L et us now  consider th e  effect o f  the express inclusion  o f  M in isters and  
P arliam entary  S ecretaries in  th e  class o f  persons w hose d efen ces m a y  be • 
“ undertaken ” b y  th e  A ttorney-G eneral. I  am p erfectly  sa tisfiod  th a t  
these words were a lso  ad d ed  o u t o f  an  abundance o f  ca u tio n  a n d  in  order  
to  rem ove d oub ts a s  to  w h a t w as a lw ays obvious. M in isters and  P arlia ­
m entary  Secretaries h o ld  office under the Crown. P o d i  S in g h o  v . 
G oon esin gh e-. T h e y  are “ p u b lic  officers ” w ith in  th e  m ean ing  o f  
section  463 in  it s  orig inal form , an d  the language o f  th e  am en d in g  A ct  
serves on ly  to  em p h asise  their  inclusion.

For these reasons, th e  am en d m en t o f  se c tio n  463 a fte r  th e  p resen t 
action  com m enced d oes n o t  offend  the p r im a  fa c ie  ru le a g a in st re tros­
p ective  le g is la t io n ; i t  h as in  n o  w a y  enlarged the a m b it o f  th e  C row n’s 
righ t o f  in terven tion  in  a  sp ec ia l class o f  private lit ig a tio n . Tho Court 
h a d  therefore no o p tio n  b u t to  a llow  the A ttorney-G eneral to  be substi- 
tu e d  for Mr. S en an ayak e a s a  p a r ty  defendant. In d eed , Mr. K ad irgam ar  
m ade it clear to  u s th a t, i f  th e  Crown’s acknow ledgm ent o f  th e  correct­
ness o f  this in terp reta tion  o f  section  463 has been com m u n ica ted  to  th e  
p la in tiff in  th e  low er C ourt, th e  application  w ould  h o t  h a v e  been res­
is ted . The true p ositio n  is n ow  m ade clear, and I  repeat it  o n ly  to  avoid  
th e  p ossib ility  o f  an jr m isunderstanding  as to the legal a ffect o f  th e  order 
w hich I  propose. T h e  d efen ce w hich ’ the A ttorney-G eneral Iras u nder­
tak en  is in truth  tho defen ce o f  M r . S en an ayake. T ho rea l issu es arising  
for adjudication  w ill be w heth er Mr. Senanayake w as p erson a lly  liab le in  
dam ages upon th e  cause o f  a ctio n  pleaded in  the plaint’. I f  th o se  issues be 
answered in  favour o f  th e  p la in tiff, the decree vrill be en tered  a g a in st the  
A ttorney-G eneral an d  w ill be sa tisfied  in  the sam e w ay  a s  a n y  oth er  decree 
aw arding re lief a g a in st th e  Crown. U pon this und erstan d ing , I  w ould  
allow  the appeal, a n d  d irect th a t  th e  A ttorney-G eneral b? su b stitu ted  as 
defendant in  the p lace  o f  th e  orig inal defendant. In  a ll th e  circum stances  
o f  the case, th e  co s ts  o f  th is  appeal and o f  the argu m en t in  th e  Court 
b clcw  should  bo co s ts 'in  th e  case.

•Sw ax, j . —I  agree.
A p p e a l  a llo w ed .

1 (IS3S) 3 X . L . R . 227. * ( m S )  43 X . L . R . 344.


