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THE KING v. DASSENAYAKE.
. 903—M. C. Jaffna, 20,046.

S ta te m e n t to  P o lice  Officer— C om plainant c ross-exam ined  on s ta tem en t—
S ta te m e n t p u t  in  b y  Police Officer in  course o f evidence fo r  defence—
C rim ina l P rocedure C ode, s. 122 ( 3) .
W here a  com p la in an t w a s cro ss-ex a m in ed  o n  a  sta tem en t m a d e  b y  

h im  to  a P o lic e  Officer in  th e  cou rse  o f h is  in v estig a tio n  to  th e  offence  
in  order to  sh o w  th a t h is  ev id en ce  w a s con trad ictory  o f  h is  sta tem en t  
an d  w h e r e  th e  en tire  sta tem e n t w a s  p u t in  b y  th e  P o lic e  Officer in  th e  
cou rse  o f  h is  ev id en ce  fo r  th e  defen ce .

H eld , th a t th e  C ourt w a s  en titled  to  ta k e  th e  sta tem en t in to  con sid er­
a tion  in  d ec id in g  w h e th e r  th e  sto ry  o f  th e  com p la in an t w a s su b sta n tia lly  
true.

T he K in g  v . D a v ith  S ingho  (37 N . L . R . 313) ,  fo llo w ed .

H. V. P erera, K .C . (w ith  him  C. S. B arr K um arakulasingham , U. A. 
■Jayasundera, F. W . O beysekere  and H. W. Jayew  arden e), for "the accused, 
appellant,

S. J. C. Schokm an, A .S.-G ., (w ith  him  T. S. Fernando, C .C.), for the • 
com plainant, respondent.

Ju n e 9, 1943. M o s e l e y  A.C.J.—
• The accused-appellant, an Inspector of Police, w as charged w ith  the 
fo llow ing o ffen ces:—  - -

(1) Causing h u r t ;
(2) W rongful con finem ent;
(3) W rongful con fin em en t; and
(4) Causing grievous hurt.

Each offence w as alleged  to have b een  com m itted towards th e person of 
one Kathiravelu, a barber, w ho had com e to reside in  Jaffna a w eek  or tw o  
b efore the date of th e  alleged offences w hich it is said w ere com m itted
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in  th e course of th e sam e transaction. The appellant w as convicted on  
charges 1, 2, and 4. T he m edical evidence disclosed that hurt and  
grievous hurt had been caused and it  w as adm itted by the appellant 
that h e had tied  K athiravelu up in th e m anner alleged  by th e  latter. 
The points for decision w e r e :—w ere th e injuries inflicted b y  the  
appellant in  th e circum stances affirmed to by K athiravelu  and w as th e  
confinem ent w rongful ?

The story told  by K athiravelu  w as that he w as invited  to the house  
of th e appellant by a boy nam ed K ulasekera, a servant of th e  appellant, 
to see  a fem ale inm ate of the house, and that as h e  approached th e  gate  
h e w as seized by the appellant w ho dragged h im  into the compound, 
tied  him  to a pillar, and there and then assaulted him, taking him  later  
to th e shore of th e lagoon w here h e  w as further ill-treated, stripped and  
thrown into the water. The appellant’s version, on the other hand,

. w as that h e had found K athiravelu  at about 10 p .m . seated on the b oy’s  
m at at the back of the house, that th e  m an attem pted to run aw ay, that 
h e had chased the m an, caught him  and struggled w ith  him , that in  th e  
course of th e struggle the m an m ust h ave sustained th e injuries found by  
th e m edical w itness, and that he tied the m an to th e pillar in  order to detain, 
him  pending the receipt o f instructions from  A. S. P. d e  Zoysa to whom , 
or to  w hose house, th e appellant had telephoned asking the A. S. P. 
to com e to the spot. H e had apparently assum ed that K athiravelu  
had com e to the house to h ave im proper relations ,with the b oy since, 
h e w as told, he says, by K athiravelu that th e boy had invited  h im  there  
and h e had given the boy 25 cents. I w ou ld  observe here that th e  
m edical w itness, who exam ined K athiravelu  nearly four days after  
the incident found tw e n ty -o n e . d istinct injuries, m ost of them  triv ia l, 
th e only serious one being th e facture of a rib. H is opinion, briefly, 
w as that all the injuries w ere consistent w ith  the story o f a struggle- 
as related by th e  appellant. H is evidence, therefore, w as of no great 
value to th e M agistrate w hen  h e  cam e to consider th e cred ib ility  or 
otherw ise of the respective versions. In this connection, how ever, 
it  is w orthy of m ention that the appellant at 11 p .m . that n ight m ade an 
entry in th e Inform ation "Book at th e  P olice S tation  in  w hich  h e  om itted  
to  m ention that h e h im self had received any in juries in  the course of a 
struggle w hich, according to him , lasted  tw o or three m inutes. In  th e  
course of h is evidence h e stated that the injuries w ere too triv ia l to  
m ention. If th is be a fact, it  seem  strange that K athiravelu  sustained  
so m any injuries, albeit m ost of them  trivial, in  the course of the same- 
struggle.

The trial proceeded on N ovem ber 10, 11, 12, 13, and 16. On the last day 
th e  evidence of four w itnesses for the defence, including that of Inspect­
or Rodrigo w as recorded, after w hich  th e M agistrate called  P. G. Tham bi- 
rajah for the purpose of producing the first statem ent m ade b y  th e injured  
m an, after w hich  counsel for th e defence addressed th e Court and  
judgm ent w as delivered  forthwith. These details have som e bearing upon  
the case in  v iew  o f certain criticism s m ade b y  Counsel for the appellant.

T he learned M agistrate, in  the course of recalling th e story put forw ard  
b y K athiravelu, referred to the statem ent m ade by K athiravelu  to P. C. 
Thambirajah, w hich I think I m ay say  was, during th e argument,.
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adm itted to be the first information given to anyone in authority that 
an offence had been committed. He found that that “ statem ent as w ell 
as th e statem ent as recorded by Sub-Inspector Rodrigo w ho w ent to the  
Nayamafcadu Hospital on the night of August 23, 1942, after the injured  
m an w as exam ined by Police Constable Thambirajah are, as regards the 
m ain details, substantially the sam e as the story narrated to Court by 
th e injured man. The injured man him self w as not exam ined by the 
M agistrate until after a petition w as presented by the w ife of the injured 
man to the Magistrate stating that he was on the point of death. The 
M agistrate then proceeded to the Nayamakadu Hospital and recorded 
the deposition of the injured man, who was then considered to be in a 
serious condition, on Septem ber 8, 1942. His statem ent to the Magistrate 
as then recorded, probably as a dying deposition, I find, is substantially  
the sam e as regards the m ain incidents as the story w hich he had placed 
before the Court.

The statem ents referred to w ere before the Court and are marked as 
fo llo w s : —

A. 4 Notes of Sub-Inspector Rodrigo,
X . 1 Statem ent of K athiravelu recorded by Police Constable

Thambirajah,
w h ile  .the deposition referred to w as recorded by the Magistrate who  
subsequently commenced non-sum m ary proceedings, w hich w ere properly 
abandoned in favour of sum m ary proceedings before the Additional 
M agistrate.

The main objection of Counsel for-the appellant is that the M agistrate 
acted im properly in  using these statem ents to corroborate the evidence 
of K athiravelu on the ground that A. 4' and X. i  are statem ents m ade to  
a public officer, in  the. course of an-investigation  and may, therefore, 
as provided by section 122 (3) of the Criminal Procedure Code, be used  
only to prove' that a w itness made a different statem ent at a different 
tim e, or to refresh the m em ory of the person w ho m ade such a statement. 
The objection has no substance as regards X. I since, as I have already 
indicated, it is now conceded that X. J. is- the first inform ation given  to 
th e  police and m ay therefore be properly used to corroborate the evidence 
p f the person w ho m ade it. In regard to A. 4, K athiravelu w as cross- 
exam ined extensively  in  regard to w hat he had told Sub-Inspector 
Rodrigo. W hen the latter gave evidence on th e last day' of the trial, 
he produced a certified copy of the statem ent m ade to him  by K athiravelu  
whereupon the learned 'M agistrate m ade the follow ing n o te :—“ I 
indicate to Counsel for the defence that in so far as he refers to recorded 
statem ents m ade by this w itness for the purpose of showing that the 
injured m an m ade statem ents different to the statem ents made by him  
in  Court, those statem ents as recorded are adm issible in  evidence in  
term s of section 122, sub-section (3), o f the Criminal Procedure Code. 
Those statem ents are marked A. 4. I point put to Counsel for the defence 
that' if  those statem ents are produced to show  that they are contradictory, 
th e  entire statem ent as recorded should be put in  evidence, as otherwise  
it  w ould be im possible for the Court to find out w hether they'are in  fact 
-contradictory, unless the Court has before it the entire statem ent as
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recorded by him. The entire recorded statem ent is allow ed to go in  for  
th e  lim ited  purpose o f m erely  ascertaining w hether the passages relied  
on by the defence as contradictory statem ents are in fact contradictory  
or not. The fact that the entire statem ent is m arked w ould not en title  
the prosecution to rely  upon other statem ents in  it for the purpose of 
proving those statem ents as corroborative evidence of the evidence  
given by th e injured m an in Court. I mark th e  entire “ statem ent A. 4 ”. 
I do not'find  it easy to b elieve that a M agistrate sufficiently careful to  
direct h im self on this point in  such detail and so correctly could, in  th e  
course of th e  sam e d a y  h ave so far have forgotten his direction that h e  
could bring h im self to act in  direct opposition to  the principle he had  
expounded. I prefer to believe that what, the M agistrate m eant to say  
w as that notw ithstanding the discrepancies b etw een  th e evidence g iven  
by K athiravelu and h is statem ents m ade on the several previous occasions, 
he w as satisfied that h is story w as substantially true. A  sim ilar point 
w as raised in The K in g  v . D avith  S in g h o 1 in w hich  statem ents of w itnesses  
recorded by a Police Officer under section 122 (1) w ere adm itted for th e  
purpose of contradicting them  and w ere read in  to to  to  the jury. The 
jury  w ere told by the tria l Judge that “ they w ere entitled  to take into  
consideration the statem ents m ade by these w itnesses at the investigation  
m ade by the Sub-Inspector of P olice in  order to decide for them selves  
w hether or not they w ere prepared to believe the evidence g iven  by the  
w itnesses during the trial ”. D alton J. (Akbar and P oyser JJ. agreeing) 
w as of opinion that the direction w as correct. In th e present case the 
M agistrate seem s to have, in  effect, directed h im self on sim ilar lines.

These observations apply, though perhaps not to the sam e extent, to  
ih e  deposition m ade b y  K athiravelu  to Mr. Fernando in  th e hospital. 
That deposition w as not, however, before the trial M agistrate, except  
in  so far as the cross-exam ination of K athiravelu upon it. In v iew  of w hat 
I h ave presently to say, I do not think the m ind of th e M agistrate can  
have been seriously influenced by a consideration of th e statem ents and  
the deposition.

It m ust be conceded that the story told b y . K athiravelu  cannot in  
certain details be reconciled w ith  those put forw ard by Kulasekera, 
Lew is, and V elupillai, a ll servants of the appellant, w ho claim  to have  
been eye-w itnesses of som e part of the incident. In th is connection  
i t  m ay be said that it w ould  not be unnatural for them  to b e sw ayed b y  
conflicting inclinations, on the one hand to g ive a correct version o f the  
incident, on the other, if  necessary, to put things in  the best p ossib le  
lig h t for their em ployer. M oreover, th ey  had been  questioned by  
Mr. Rodrigo in the presence o f the appellant w ho “ asked them  leading  
questions ” and over w hom  Mr. Rodrigo “ w as pow erless to exercise any  
authority, h e  being a senior officer ”. T hey had also been  closely  
questioned by Mr. Brom ley w ho had gone to Jaffna to inquire in to the  
m atter. It w ould  not be surprising if these w itnesses, w hose ages range  
from  12 to  17, becam e som ew hat m uddled.

The learned M agistrate w as satisfied that K athiravelu  had “ not told  
th e  w hole story to th e Court ”, but the M agistrate 'found it not unnatural 
that he should b e u nw illing  to disclose facts w hich did not redound to h is

1 37 N. L. R. 313.
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credit. N evertheless the conviction grew upon him  that the m an was 
speaking the truth. I fee l strongly that I w ould have arrived at the same 
conclusion. It was suggested that the prosecution is the result of a plot 
fabricated in  the mind of a local proctor. The evidence of such indepen­
dent w itnesses as Edwards, w ho says he overheard the appellant speaking 
to som eone at the bungalow of the A. S. P., and Eliyatham by, a fisherman 
w ho says that h e found K athiravelu on the beach, in  the condition 
described by the latter, m ake such a suggestion difficult to entertain.

On th e other hand there are several features in  the defence version 
w hich have not been satisfactorily explained. W hy should a police 
officer of the standing of the appellant; w ho considers that an offence 
(criminal trespass) has been com m itted on his own premises, and who 

has caught the offender in  the act, deem it necessary to communicate 
w ith  an A. S. P. before taking action ? Why, w hen he learned that 
A. S. P. de Zoysa w as not in the bungalow, did he not consult A. S. P. Jilla, 
w ho appears to have answered the telephone, instead of leaving a m essage 
asking Mr. de Zoysa to com e to the spot?  W hy did the appellant and 
Mr. de Zoysa, tw o experienced officers, take it upon them selves to release 
the man w ho had been apprehended in the commission of an offence ? Why 
did the appellant, w ith  or w ithout the advice of Mr. de Zoysa, deem  it 
necessary to m ake the entry in the Information Book to w hich I have 
referred above ? In the absence of credible answers to these questions, 
i t  is  not surprising that the M agistrate found it proved that “ the boy 
Kulasekera did com m unicate to his master' on the noon of August 21, 
1942, that a stranger had m ade inquisitive inquiries from  him  and had 
m ade certain improper suggestions as w e ll w hich concerned a lady of the 
h o u se”. No doubt it w as that com m unication w hich led the appellant 
to lie  in  w ait for K athiravelu and handle him  as it is alleged by th e latter 
that he did.

The learned M agistrate gave, as h e said, h is m ost anxious consideration  
to th e evidence, being fu lly  conscious of the grave consequences to the 
accused w hich w ould follow  from  a conviction. He found that the evidence 
proved the guilt of the appellant beyond doubt. H aving given  the case 
the sam e consideration I am, as I  have already indicated, in  entire 
agreem ent w ith  that conclusion. The appeal is dismissed. .

Affirmed.


