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1937 Present: Hearne J. and Fernando A.J. 

M U T H A L I P H v. M A N S O O R et al. 

285—D. C. Kandy, 4,438. 

Co-owners—Right to build on common land—Obstruction to a passage common 
to all—Right to injunction-^-Proof of irremediable harm unnecessary. 
A co-owner is not entitled to build a house on a land held in common 

without the consent of the others. 
An injunction may be issued against the offending co-owner to remove 

the building without proof of irreparable damage to the party complaining. 
Goonewardene v. Silva (17 N. L. R. 287) followed. 

THE plaintiffs in this action complained that the defendant w a s 
forcibly putt ing up a bui lding on a portion of land w h i c h w a s lef t 

unal lotted in the partit ion action, D. C. Kandy, 17,450. T h e plaintiffs 
and the defendant w e r e the co-owners . The plaintiffs prayed that 
the defendant b e restrained by an injunct ion from continuing to bui ld 
o n the port ion of land w h i c h is referred to as a passage and that h e b e 
directed to remove the obstructions and bui ld ings constructed by h im. 
T h e defendant, after the not ice of the injunct ion had b e e n served on h im, 
conver ted a portion of the passage into a boutique. ' T h e learned District 
J u d g e ordered an injunct ion to issue restraining the defendant from 
cont inuing to obstruct and buijd on that portion of the land in dispute, 
t h e demoli t ion of the bui ld ing erected by h im on the land and the payment 
o f Rs. 250 as damages . 

Hayley. K.C. (wi th h im H. V. Perera, K.C. and N. Nadarajah), for 
defendant , appel lant .—The learned District Judge he ld t h a t . a co-owner 
cou ld not build against the wish , of the other c o - o w n e r ^ ^ H e gave a 
mandatory injunct ion to pul l the bui lding d o w n and damages . First ly , 
h e did not appreciate the l imitat ions to the general rule. The other co-
o w n e r s cannot capriciously w i thho ld their consent. In this respect their 
behaviour should be taken into consideration. The bui lding cost near ly 
Rs. 2,000. Secondly , the order of the learned District Judge is 
w r o n g in this case. There is no express l a w for t h e issue of such 
a n injunction. It ex i s t s on ly in practice. T h e principles applicable 
are the same as those applicable in Engl i sh law, namely , harm 
s h o u l d accrue to the other s ide w h i c h could not be compensated b y 
money . Wood Renton C.J., in Goonewardene v. Goonewardene1, he ld 
that w h e r e the co-owners w i thho ld their consent , a partit ion action could 
b e brought. T h e subject-matter in quest ion is a t enement land and the 
var ious co-owners h a v e built on it cont inuously . T h e rights of co-owners 
a r e discussed in Siyadoris v. Hendrick', and in de Silva v. Karaneris'. In 
th i s case t h e port ion in dispute has been used as a path. 

It is immater ia l w h e t h e r there are judgments w h e r e injunct ions w e r e 
granted to pul l d o w n the bui ldings as in de Silva v. Karaneris (supra). 
T h e y w e r e of smal l va lu e compared to the one in this . case. T h e bui lding 
-was put u p long before the plaintiffs took action. A mandatory injunct ion 
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s h o u l d not b e granted except in serious cases. T h e l ead ing case is 
Isenberg v. East India House Estate Co., Ltd.1 This quest ion w a s d iscussed 
i n Durell v. Pritchard'; Stanley v. The Earl of Shrewsbury'; The National 
•and Provincial P late Glass Insurance v.. The prudential Insurance Com­
pany ' ; and A l l e n v. Seckham'. 

Unles s the plaintiffs h a v e s h o w n that the severest damage is caused 
t h e injunct ion should not h a v e b e e n g r a n t e d E v e n if the defendant 
is in the wrong, h e m u s t not b e asked to pu l l d o w n the bui lding, but b e 
compel l ed to pay damages . This i s a case w h e r e a partit ion can be 
brought at a n y t i m e and the bui ld ing w i l l enhance the value , and compen­
sat ion m a y b e due. 

N. E. Weerasooria ( w i t h h i m S. W. Jayasuriya), for plaintiff, respondent .— 
T h e plaintiffs a l l eged that the defendant w a s bui ld ing on the port ion 
concerned. The a n s w e r w a s a denia l that he w a s obstructing. After 
t h e defendant filed the affidavit, h e h a d encroached on the passage. If 
h e converted the t emporary s tructure into a boutique, h e cannot be heard 
t o say subsequent ly that h e cannot be asked to r e m o v e the encroach­
m e n t . 

In the Engl i sh cases the J u d g e s he ld that each case d e p e n d e d on t h e 
c i rcumstances of its particular facts. There are m a n y cases w h e r e 
mandatory injunct ions w e r e granted (Samarau>eera v. Mohdtti'). 

Hayley, K.C, in reply .—The damages as far as the land is concerned 
s h o u l d b e c la imed in a part i t ion action. Only damages w i t h regard t o 
u s e r can be claimed. In Samaraweera v. Mdhotti ( supra) , the defendant 
w a s encroaching on the other person's land. This is a case dea l ing 
w i t h co-owners . 

Cur. adv. vult. 
S e p t e m b e r 2 0 , 1 9 3 7 . FERNANDO A.J .— 

T h e plaintiffs in this act ion compla ined that the defendant-appel lant 
w a s forcibly putt ing u p a bui ld ing on t h e port ion coloured pink in p lan 
X m a d e by Mr. G. E. d e la Motte , and filed in t h e case and that h e w a s 
thereby obstruct ing the use of the ground marked pink i n t h e plan, and 
prayed that the defendant be restrained b y a n injunct ion from cont inuing 
t o bui ld on the portion in p ink w h i c h is referred to as a passage, and that 
h e be d i r e c t e d . t o r e m o v e the obstruct ion and the bui ld ings constructed 
b y him. 

T h e land s h o w n in p lan X w a s the subject -matter of a part i t ion action, 
D . C . Kandy , 1 7 , 4 5 0 , and the decree in that act ion al lot ted to t h e part ies 
t h e port ions of t h e land s h o w n in that p lan, e x c e p t on ly t h e port ion 
co loured pink. That p ink portion w a s not covered b y that decree, and 
a s it w a s he ld by this Court in appeal that p ink portion r e m a i n e d 
unal lot ted. T h e t i t le to that port ion r e m a i n e d in the original co-owners , 
and that t i t le i s i n no respect affected b y t h e part i t ion decree . T h e 
de fendant in this act ion der ives t i t le to t h e port ions a l lot ted to A s s e n 
P e e r and i t w a s admit ted at this trial that t h e defendant is a son of A s s e n 
P e e r , and is therefore a co -owner of the port ion coloured p ink to the 
e x t e n t of J. T h e plaintiffs, on the other hand, are some of t h e successors 

1 (1863) 3 De.G. J. <fc S. M. 263. 4 (1877) 461 J. Ch. 871. 
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in t i t le of the other parties to that partit ion action, and are co-owners, 
along w i t h certain others w h o h a v e not b e e n joined in this case, to t h e 
remaining | of the port ion.coloured pink. 

The partition decree in D . C. 17,450 w a s considered by this Court in t h e 
appeal in D. C. 35,389, and .al though the learned District J u d g e has 
referred to the rul ing i n appeal in that case, I do not think the decision of 
this Court in appeal, or the reasons, are in any w a y re levant to t h e 
quest ions invo lved in this appeal. The plaintiff-respondent to that appeal 
had not s h o w n in that action that h e had acquired any interest in the 
portion coloured pink, and the judgment entered b y the District Court i n 
his favour on the assumption that the plaintiff-respondent in that act ion 
had acquired the r ights of Assen P e e r w a s set aside because h e h a d fai led 
to prove that he had so acquired any interest in that portion. It is n o w 
admitted that the plaintiffs-respondents to this appeal and the defendant-
appellant are all co-owners of the land coloured pink. The learned 
District J u d g e he ld that the defendant-appel lant had built upon t h e 
portions coloured pink, and that the plaintiffs-respondents w e r e ent i t led 
to call upon h i m to r e m o v e the bui lding inasmuch as the act of the 
defendant in putt ing up that bui lding w a s not a natural or proper use of 
the c o m m o n property. H e also ordered an injunct ion to issue restraining 
the defendant from cont inuing to obstruct and build on that portion of 
the land in dispute w h i c h is referred to as a passage and the defendant 
w a s also ordered to demol i sh the bui lding erected by h i m on that passage 
and to pay Rs. 250 as damages . 

Counsel for the appel lant contends that the learned District Judge w a s 
wrong in holding that the act of the defendant w a s not a natural or proper 
use of the c o m m o n property. There appears to be very l i t t le doubt w i t h 
regard to the l a w in Ceylon as to the rights of co-owners to build on t h e 
c o m m o n property. A s Wood Renton J. s tated in Goonatuardene v. 
Goonawardene \ " there is no doubt, but that b y the C o m m o n l a w of this 
colony, one co-owner cannot build a house on a land held in c o m m o n 
wi thout the consent of the co-owners . . . . There is, however , a 
class of except ions to the general principle w h i c h I h a v e just stated. It 
is denned by Sir Charles Layard in S i lva v. Silva', and by Sir John Bonser 
in Siyadoris v. Hendrick'. These decisions stand by their o w n authority, 
but they h a v e constant ly been fo l lowed in later cases. The class o f 
except ions referred to m a y be defined in this w a y . The law does not 
prohibit one co-owner from the use and en joyment of the property in 
such manner as is natural and necessary under the c ircumstances . For 
example , as in Siyadoris v. Hendrick (supra), if the land had been purchased 
for the express purpose of d igging p lumbago contained in it, it w o u l d h a v e 
been unreasonable that any co-owners should h a v e been prohibited from 
digging for p lumbago w i thout the consent of the other co-owners . 
Sir Charles Layard g ives another i l lustration in S i lva v . S i lva (supra),' If 
the land w e r e fit for paddy, it could scarcely be contended that a n y 
one co-owner w o u l d be ent i t led to prevent the other co -owners from 
cul t ivat ing it that w a y ' " . Wood Renton J. then w e n t on to deal w i t h 
t h e facts of the case before h i m and expressed the opinion that there w a s 

3 (1896) 6 N. L. R. 275. 
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n o instance in w h i c h any house h a d b e e n erec ted w i t h o u t t h e consent of 
t h e o ther co-owners . This decis ion w a s e x p r e s s l y fo l l owed b y Perera J. 
i n Goonawardene v. Silva \ and h e s tated t h e ru le of l a w i n these w o r d s : — 
" A co -owner has no r ight w h a t e v e r to bu i ld o n t h e c o m m o n property 
w i t h o u t t h e consent of h i s c o - o w n e r s " . H e referred to t h e dec i s ion i n 
Goonawardene v. Goonawardene" a n d t h e cases referred to b y W o o d 
R e n t o n J., and then proceeded to deal w i t h t h e r e m e d y ava i lab le to a 
c o - o w n e r against another co -owner w h o has bu i l t o n c o m m o n property , 
a n d a l l o w e d the plaintiff's prayer for a n in junct ion a n d for a n order that 
s o m u c h of t h e house as had a lready b e e n bui l t be t a k e n d o w n o n the 
principle that "proof of i rremediable loss is not abso lute ly neces sary 
under our l a w to ent i t l e one to an injunction"-. T h e s a m e ques t ion 
c a m e u p again before S h a w J. in de Silva v. Karaneris'. " I t is 
c lear l a w " , h e said, " that one co-owner has no r ight to bu i ld o n t h e 
c o m m o n land wi thout the consent of h i s co-owners ." " It i s not 
v e r y c lear from the e v i d e n c e " , h e cont inued, " w h e t h e r t h e 
de fendant had in fact comple ted the bu i ld ing before the act ion 
w a s c o m m e n c e d , but w h e t h e r h e had done so or not , i t does not 
s e e m to m e to g i v e h i m a n y right to re ta in the bu i ld ing on the l a n d 
because it w a s not put u p w i t h the consent o f the plaintiff w h o is o n e of 
t h e co-owners and w h o , in fact, remonstrated so soon as h e k n e w that t h e 
bui ld ing w a s in course of erect ion. T h e plaintiff is, in m y opinion, en t i t l ed 
to an injunct ion against the defendant and for an order that h e r e m o v e 
t h e bui ld ing w h i c h h a s been p u t on t h e land. T h e d a m a g e s h a d b e e n 
agreed at the s u m of Rs . 10. T h e plaintiff w i l l b e ent i t l ed also to judg­
m e n t for that amount ." N o w it w i l l be not i ced that in a l l t h e cases , a 
co -owner has been h e l d not to be ent i t l ed to b u i l d o n the c o m m o n land 
w i t h o u t the consent of the o ther co -owners w h a t e v e r t h e n a t u r e of t h e 
l a n d itself. The user of the land for the cu l t ivat ion of paddy is o b v i o u s l y 
a user w h i c h w i l l not prevent the subsequent user b y al l the c o - o w n e r s for 
the natural use to w h i c h the land can b e put , and w i t h regard t o t h e case 
of Siyadoris v. Hendrick (supra), t h e Court appears t o h a v e t a k e n t h e v i e w 
that co -owners should not b e p r e v e n t e d from us ing the land for the e x p r e s s 
purpose of d igging p l u m b a g o conta ined in it, w h i c h purpose al l t h e co-
o w n e r s had in v i e w . T h e j u d g m e n t of B o n s e r C.J. s e e m s to sugges t that 
t h e defendant in that act ion had on ly taken a share of t h e p lumbago , a n d 
if a co -owner on ly takes a proport ionate share of t h e minera l d u g f r o m a 
land, there is no room to suggest that h e has interfered w i t h t h e r ights 
of h i s co -owners as long as h e h a s not p r e v e n t e d t h e m from tak ing t h e i r 
share of t h e p lumbago , but t h e case of bu i ld ing o n c o m m o n land s tands o n 
ent ire ly different footing. Counsel for the appel lant in Goonawardene v. 
Goonawardene (supra) appears to h a v e s u g g e s t e d that the l a n d h a d b e e n 
acquired b y the co -owners as a bui ld ing site, but as W o o d R e n t o n J . r e ­
m a r k e d , the ev idence indicated that certa in houses h a d b e e n bui l t b y 
c o m m o n consent of the co-owners , and there w a s n o ins tance in w h i c h o n e 
c o - o w n e r had bui l t w i t h o u t the consent of t h e others . H e r e too, Counse l 
for the appel lant argues that th i s land w a s a bui ld ing site, but if w e look 
a t the port ion coloured pink in the p l a n X , it is apparent that that port ion 

' (1914) 17N. L. S. 287. »(1913) 2 C. A. C. 149. 
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had been reserved for the benefit of the co-owners w h o w e r e dec lared 
ent i t led to certain portions of the land and bui lding s h o w n in that p lan. 
The c o m m o n purpose of the portion in pink as stated by the Surveyor i n 
that case, and as is apparent from the plan w a s for access to and occu­
pation in connect ion w i t h the bui ldings that stood on the rest of the land. 
E v e n if the w h o l e land can be regarded as a bui lding site the port ion 
coloured pink was , after the partit ion decree, if not before, used by all the 
co-owners for that purpose and not as bui lding land. T h e quest ion 
w h e t h e r the plaintiffs or the persons against w h o m the defendant brought 
t h e previous action w e r e or w e r e not entit led to build on this p ink port ion 
is irrelevant for the purpose of this case. The quest ion is w h e t h e r t h e 
defendant w a s ent i t led to bui ld on the portion of that reservat ion w h i c h 
has been referred to in this case as a passage. There is no clear evidence, 
w i t h regard to the exact user of this passage, but the plan itself indicates 
that at one t ime it did g ive access to the bui ldings behind 16, 15 and 14 o n 
t h e north, and 11, 10 and 9 on the south. B y the erection of these 
bui ldings, and by their occupation, that portion had acquired a special 
character, and I do not think any one co-owner w a s entit led to bui ld o n 
that passage in such a w a y as to interfere w i t h the rights of the other 
co-owners in it, un less of course, he had obtained the consent of t h o s e 
co-oWners. I would , therefore, hold that the learned District j u d g e w a s 
righV in h i s finding on issue 2. 

iCpuhsel for the appel lant n e x t argued that the mandatory order 
drdering the defendant to pull d o w n the bui lding erected b y h i m w a s 
wrong . H e rel ied on a number of Engl i sh authorities w h i c h appear t o 
l a y d o w n that an order for pul l ing d o w n bui ldings wou ld not ordinarily 
issue except w h e r e irremediable harm has been done or w h e r e the person 
compla in ing against the bui lding cannot be compensated adequately in 
damages . The authorit ies to w h i c h I h a v e already referred make it c lear 
that in our law, an injunct ion wi l l issue even if irremediable harm has n o t 
been suffered. It w o u l d appear from the judgment of Samaraweera v. 
Mohotti1, that it had been held in South Africa that where one person 
bui lds on h i s o w n land, and in the course of that bui lding encroaches on 
his neighbour's property, the offending party is a l lowed to pay the other 
party ah adequate price for the portion encroached upon, and damages 
w i thout be ing c o m p e l l e d . t o r e m o v e the encroachment . " I am aware of 
no authori ty w h a t e v e r in the Roman-Dutch l a w " , said Perera J., " t o 
support this proposit ion, and . . . . the c ircumstances of this case d o 
not in m y opinion ent i t le the defendant to the benefit of any a l t e r n a f v e ". 
Fo l lowing a previous decis ion in Miguel Appuhamy v. ThamiaV, h e 
ordered the defendant to remove the encroachment w h i c h h e can no doubt 
do w i thout substant ia l ly impair ing the use of t h e house w h i c h h e had 
built . The encroachment compla ined of in Samaraweera v. Mohotti (supra) 
consisted of the eaves of the defendants house and the steps leading into 
the house . The quest ion arises in this case w h e t h e r or not, the defendant 
should h a v e been ordered to r e m o v e the house built by h i m so as to 
encroach on 1£ feet of the passage. There can b e no doubt that irremedi­
able loss w i l l occur to the plaintiff if h e is ordered to pul l d o w n the house 
or the w a l l w h i c h const i tutes the encroachment on the passage. O n the 

1 (1914) 18N.L.R. 187. * 2 C u r r e n t Law Report* 209. 
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other hand, the ev idence indicates that after encroaching on the passage 
i n this w a y , the defendant has proceeded to coyer u p t h e rest of t h e 
passage b e t w e e n the encroachment and the h o u s e m a r k e d N o . 1 1 in t h e 
p lan b y convert ing that port ion of the passage into a bout ique . Th i s 
construct ion of the bout ique w a s effected by the de fendant after not i ce 
of the injunct ion had b e e n served on h i m . O n t h e defendant 's o w n 
e v i d e n c e it w i l l not be a mat ter of great difficulty to r e m o v e th i s bout ique 
and to restore the passage to i ts former state, e x c e p t for the l i t t l e encroach­
m e n t const i tuted b y the m a i n bui ld ing itself. I n these c i rcumstances I 
w o u l d affirm the order m a d e b y t h e l earned Distr ict Judge , b u t l imi t t h e 
demol i t ion on ly to t h e bout ique as dist inct from the e n c r o a c h m e n t to 
w h i c h I h a v e a lready referred. 

T h e learned District Judge has assessed damages at Rs . 250 but it i s 
no t quite clear h o w h e arr ived at that figure. In the c i rcumstances I 
w o u l d omit th i s s u m from t h e decree. The appeal has fa i l ed o n the 
major points raised b y the appel lant , and e x c e p t for t h e var iat ions w h i c h 
I h a v e a lready indicated above the appeal w i l l s tand d ismissed w i t h costs . 

H E A R N E J.—I agree. 
Appeal dismissed. 


