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Present: D e S a m p a y o A . J . 

S O L A M A L A Y v. V Y T I L I N G A M . 

333—P. C. Panwila, 23,277. 

Labour Ordinance, No. 9 of 1909—Liability of superintendent to pay 
wages to coolies—Superintendent not supplied with funds by 
proprietor—Criminal Procedure Code, s. 432. 
A superintendent or chief person in charge of an estate is bound 

t o pay the wages of the labourers on his principal's estate , and is 
criminally liable if h e fails t o d o so , e v e n though h e m a y not h a v e 1 

been supplied b y his principal with funds. 
Section 432 of the Criminal Procedure Code has no application to 

a conviction for an offence under section 7 of Ordinance N o . 9 
of 1909. 

•*JpHE facts are se t out in t h e j u d g m e n t . 

Arulanandam, for a p p e l l a n t . — " E m p l o y e r " as d e n n e d i n sec t ion 
2 of Ordinance N o . 9 of 1909 does no t inc lude a v i s i t ing agent . 
T h e accused w a s mere ly a v is i t ing agent , arid had n o t h i n g t o do 
w i t h t h e p a y m e n t of cool ies . I t is proved t h a t T i d d y Carthigeser 
s e n t t h e s ta tutory declarat ion about p a y m e n t of cool ies , and w o u l d 
appear t o h a v e taken all responsibi l i ty as super in tendent . T h e a c t s 
at tr ibuted to t h e accused are n o t incons i s t en t w i t h t h e s u p p o s i t i o n 
that h e w a s mere ly a v is i t ing agent . B e i n g t h e brother- in- law of 
t h e proprietress , t h e accused took more in teres t in t h e e s t a t e t h a n 
an ordinary v is i t ing agent . This fact shou ld n o t saddle h i m w i t h 
responsibi l i ty a s super in tendent and m a k e h i m a c c o u n t a b l e for 
m o n e y s h e n e v e r handled . N o t a scrap of paper h a s b e e n produced 
s h o w i n g that t h e a c c u s e d h a d arrogated t o h imse l f t h e pos i t ion of 
a super intendent . N o c h e q u e s were s igned b y a c c u s e d as super in­
t e n d e n t . T h e a c c u s e d h a s b e e n wrong ly conv ic ted . 

N o appearance for respondent . 

Cur adv. vult. 

J u n e 14 , 1913 . DE SAMPAYO A . J . — 

T h e accused-appe l lant w a s charged under s ec t ion 6 (7) of Ordi­
n a n c e N o . 1 3 of 1889, as a m e n d e d b y Ordinance N o . 9 of 1909 , w i t h 
h a v i n g fai led t o p a y t h e w a g e s of t h e labourers i n h i s e m p l o y m e n t 
on S t . J o h n ' s H i l l e s t a t e a t Madulke le for t h e m o n t h of February , 
1 9 1 3 , w i t h i n a m o n t h of t h e expirat ion of t h a t m o n t h . T h e cool ies 
were not , in fact , paid wi th in t h e t i m e l i m i t e d ; but t h e q u e s t i o n is 
w h e t h e r t h e accused is l iable t o b e prosecuted for t h e n o n - p a y m e n t . 
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1918. I t appears t h a t S t . J o h n ' s Hil l e s ta te and another e s ta te cal led 
D B SAMPAYO Nel l i co l lawat ta be long t o one Mrs . Carthigeser of K a n d y , w h o is t h e 

A.J. widow of accused ' s deceased brother. T h e accused's case is that 
Solamalay «. t h e super intendent of t h e e s ta te w a s o n e Tiddy Carthigeser, a y o u n g 

Vytilingam m a n about e ighteen years old,' and son of Mrs . Carthigeser; and t h a t 
h e himsel f w a s only v i s i t ing agent , and had noth ing t o do w i t h t h e 
p a y m e n t of w a g e s . T h e accused , w h o i s the proprietor of P i ta -
kande Group in P u s s e l l a w a , w a s admit ted ly superintendent of t h e s e 
e s ta te s for s o m e e ight m o n t h s in 1911, and w a s succeeded b y one 
Mr. Napier , and subsequent ly by o n e Mr. Morley . About September , 
1912, Mr. Morley gave u p charge, and in October, N o v e m b e r , and 
D e c e m b e r , 1912, t h e e s ta tes appear t o h a v e b e e n m a n a g e d b y Tiddy 
Carthigeser and h is s ister, o n e Mrs . V i n c e n t of K a n d y . B e t w e e n , 
t h e s e t w o t h e e s ta te w a s a good deal m i s m a n a g e d ; and the s ta te of 
th ings w a s so bad t h a t in January , 1913, t h e accused w a s asked t o 
supervise t h e es ta te , w h i c h h e did u p t o t h e t i m e of th i s prosecution. 
T h e n a m e by wh ich h e . s h o u l d b e cal led in respect of t h e dut ies h e 
undertook is not of m u c h consequence , provided h e is the employer of 
t h e labourers wi th in t h e m e a n i n g of t h e Ordinance. Sect ion 3 of t h e 
Ordinance s a y s t h a t for t h e purposes of t h e Ordinance " e m p l o y e r " 
m e a n s the chief person for t h e t i m e being in charge of an e s ta te and 
inc ludes t h e super intendent . T h e accused cal ls himself " vis i t ing 
a g e n t , " b u t i s h e t h e chief person in charge of t h e e s t a t e ? ^ H e 
certainly does n o t reside on t h e e s t a t e ; but nei ther did h e w h e n h e 
w a s admi t t ed ly super intendent i n 1911 . T h e n , too , h e v i s i ted t h e 
e s t a t e o n c e or tw ice a m o n t h from P u s s e l l a w a as h e does now. T h e 
conductor and k a n g a n y of the es ta te , w h o gave ev idence , say t h a t 
T iddy Carthigeser left t h e es ta te in D e c e m b e r , 1912, and t h a t t h e y 
looked u p o n t h e accused as t h e superintendent from January , 1913. 
H e directed their work and paid the w a g e s of t h e coolies for January , 
and o n e of those m e n e v e n says t h a t the accused c a m e t o the e s ta te 
in January and cal led all t h e coolies together and to ld t h e m h e w a s 
super intendent . T h e accused admit s that h e gave orders t o t h e 
conductor and kangany about their work, and as to t h e p a y m e n t 
of w a g e s for J a n u a r y ; h e s a y s h e did so in t h e absence of Tiddy 
Carthigeser, w h o w a s ill w i t h a cold. I t is qui te clear t h a t Tiddy 
Carthigeser w a s too y o u n g and whol ly ignorant of e s t a t e m a n a g e ­
m e n t , and h e n c e h i s mother ' s app o i n tm ent of t h e accused . I t is 
true t h a t Tiddy Carthigeser o n April 3 , 1913 , a day before t h e 
compla int in th i s case , s e n t t h e s tatutory declaration t o t h e Govern­
m e n t A g e n t t h a t t h e w a g e s for February had been duly paid and 
s igned himsel f as super in tendent ; b u t as another prosecut ion i s 
pend ing against h i m in connect ion w i t h th i s s a m e mat ter , I wil l 
s a y n o m o r e about h i m . I t is s trongly argued on behalf of t h e 
accused t h a t h e w a s o n l y v i s i t ing agent , and t h a t h e took more 
in teres t t h a n an ordinary v i s i t ing agent because of h i s relat ionship 
t o t h e proprietor of t h e e s ta te . I quite be l ieve h e ac ted out of 
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kindness to the family, and it is his misfortune to be'involved in this 1918. 
proseoution. Whatever his reasons might have been, however, the D a j ^ A X 0 

question is whether he plaoed himself in suoh a position as to beoome A.J. 
the " employer " within the meaning of the Ordinanoe, and to be solamalay e. 
responsible as suoh. The Folioe Magistrate fully aooepts the evidenoe . Vvtilingam 
of the oonduotor and the kangany, and he also believes that the 
aooused initialled an entry in the oheok roll with regard to the 
issues of rioe in January. The evidenoe, taken as a whole, leads to 
the oonolusion that he actively managed the estate during the 
period in question, and had the supervision and disposal of tha 
services of its labourers, and I think he should be regarded as the 
ohief person in charge of the estate. 

It remains to consider whether he is criminally liable for non­
payment of the wages of the labourers. In the Full Court case of 
Dunbar v. Bobaon,1 the point was whether a superintendent could be 
said to take a oooly " into his service or employment " so as to be 
civilly liable under seotion 20 of the principal Ordinanoe, No. 11 of 
1865, and incidentally the Court had to oonsider the question 
whether the superintendent was the person liable to pay the wages 
of the ooolies. The Ordinanoe No.-18 of 1889 did not oontain any 
express provision as to who should pay the wages, and the Court 
held that, notwithstanding the definition of the word " employer " 
for certain purposes, the common law relation of the proprietor and 
the superintendent as principal and agent was untouched; that the 
oontraot of servioe of the labourer was with the proprietor through 
his agent, the superintendent, and that therefore it was the proprie­
tor and not the superintendent that was liable to pay the wages. 
But this was before the enactment of the amending Ordinanoe, 
No. 9 of 1909. Now the substituted seotion 6 (1) provides that 
" it shall be the duty of every employer, to pay the wages of the 
labourers in his employment," &c, and sub-seotion (7) enaots a 
penalty for failure to do so. I think these and the various other 
sub-seotions of the substituted seotion 6 use the word " employer " 
in the sense of the definition in seotion 2, and supply what was 
found to be wanting at the date of the deoision referred to. Con­
sequently, a superintendent or ohief person in charge, though he is 
not master of the ooolies in the legal sense as deoided in that case, 
is nevertheless bound to pay the wages of the labourers on his 
principal's estate, and is criminally liable if he fails to do so, even 
though he may not have been supplied b̂ y his prinoipal with funds. 
This may be illogical and harsh.buteit seems to be the intention of the 
Legislature to oreate suoh liability. The aooused in this case protests 
that he had nothing to do with the finanoial side of the estate, and 
it is quite evident that his failure to pay the wages of the labourers 
was due to the inability or negleot of Mrs. Carthigeser to supply 
him with funds. In my opinion he was rightly oonvioted, but the 
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1918. c i rcumstances should b e taken into consideration in judging of t h e 
gravity of t h e offence. I t i s just t o recognize t h e fact t h a t t h e 
offence is a technical o n e b y modifying t h e m a x i m u m penal ty of 
R s . 50 imposed in th i s case . I affirm t h e convict ion, but . reduce 
t h e sentence t o a fine of R s . 1 0 . 

I m a y add t h a t t h e Pol ice Magistrate , purporting t o ac t under 
sect ion 4 3 2 (1) (b) of t h e Criminal Procedure Code, ordered that out 
of the fine of R s . 50 a sumi of R s . 25 should go to the compla inant 
kangany as " compensat ion for t h e injury done h i m . " This sect ion 
of the Code has n o application t o such an offence as this . Moreover, 
t h e Ordinance provides t h a t if t h e fine is not paid the Government 
A g e n t m a y recover t h e a m o u n t in t h e m a n n e r provided by t h e 
Medica l W a n t s Ordinance, and I rather th ink, though i t i s n o t 
necessary n o w t o decide t h e point , that t h e a m o u n t of t h e fine 
should b e applied for the purposes of that Ordinance. I set aside 
t h a t part of t h e P o l i c e Magis tra te ' s order. 

Varied. 

DB SAMTAYO 
A . J . 

Solamalay v. 
Vytilingam 


