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Maintenance—Application by wife against husband in respect of a child born cbout sic
months after marriage—A pplication granted in Magistrate’s Court—Subsequent

annulment of the marriage by decree of District Court on ground of unknown
pregnancy before marriage— 1V hether the maintenance order can be cancelled —

Fovidence Ordinance, 8. 41 (2).

A child was born to X a littlo over six months after tho marriage between X
and Y. X obtained in a Magistrate’s Court an order of maintenance against Y
in favour of the child. Y thereafter obtained in the Distriect Court an exr parie
decreo annulling his marriage on the ground that at tho time of tho marriago X

was pregnant and that Y was not awaro of the pregnancy. In tho present
application to tho Supremo Court Y sought to have tho order for mantennnce

in respeet of the child cancelled and sot aside.

Hdd, that the finding against X in the nfatrimonial action fur nullity was
not binding on the child as the child was not a party to the action.  In such a
case section 41 (2) of the Evidenee Orvdinance is not applicable as agninst tho

child.
AI’PLIC:\'I'ION to revize an order of the Magistrate’s Court, Matale.

I’. FKdussuriya, for the defendant-petitioner.

Sarath D uttethireguma. with 1. 8. de Nddre, for the apphceants
responcdent.
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The applicant-respondent had obtained an order that the defendant-
petitioner should pay maintenance for her child. The child was born
on the 14th of June, 1964, a little over six months after the marriage
between the applicant-respondent and the defendant-petitioner. Tho
defendant-pefitioner disputed paternity and after an inquiry, at which
evidence was heard on behalf of both parties, the learned Magistrate made
order for maintenance in respect of the child. The order was aflirmed
upon an appeal to this Court. The defendant-petitioner thercafter
obtained a decrec from the District Court, after an ex-parte trial at which
he alone gave evidence, annulling his marriage with the applicant-
respondent on the ground that at the iime of the marriage his wife was
pregnant and that he was not aware of the pregnancy. The defendant-
petitioner has now made the present application to this Court to have the
order for maintenance in respect of the child cancelled and set aside.

Counsel for the defendant-petitioner cited Indian cases i which orders
for maintenance had been cancelled in view of subsequent decrees in
civil cases granting declarations of non-paternity and of non-liability
in conscquence fo pay maintenance—vide U drzerna v. Ma Kyin Shice &
another ! and Nga 1?0 T’hern v. dla Ble Sun & another®. Scction 488 of the
Indian Criminal Procedurc Code empowers a magistrate to make an
order for maintenance and s. 489 (2) empowers a magistrate to cancel or

vary the order. That provision is as follows :—

“Yhere it appears to the Magistrate that, in consequence of any
decision of a competent civil Court, any order made under section
488 should be cancelled or varied, he shall cancel the order or, as the

case may be, vary the same accordingly.”

Apart from the fact that there is express provision empowering a
magistrate to cancel or vary an order in conscquence of a decision of a
compcetent civil Court, under the Indian Specific Relief Act there is
provision for declarations of non-paternity and consequent non-liability
for payment of maintenance. In suits to obtain such declarations the
child coucerned would necessarily be a party. There is no provision
under our Jaw corresponding to s. 489 (2) of the Indian Criminal Procedure
Code authorising & magistrate to cancel an order for maintenance following
a deceision of a competent civil Court. Some of the earlier cases in India
however had been decided before the year 1923, when by an amendment
the provision in s. 489 (2) was introduced into the Criminal Procedure
Code of India. In the case of Bo Gyi v. Ma Nyein3, it was held that the
jurisdiction conferred by s. 488 1s auxiliary to that possessed by a civil
Court and before enforcing an order for maintenance made under that
Section a magistrate is bound to take into consideration any subsequent
order of a civil Court which would disentitle a wife to maintenance.

1 4. 1. R. (1940) Rungoon 298. | > 4. 1. R. (1922) Upper Burma 20.
' A.I. B .(1919) Lower Burma 7 (2).
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In that casc, as well as in all the other cases which I have had the
opportunity of examining, it appeared that the petitioner had obtained a
doclaration in a civil case that the child was not his and not mercly an
incidental finding o madt rimonial action for divorce or nullity to which
the child wasnota party. Noris the jurisdiction under the Maintenance
Ordinance auxiliary to that possessed by the civil Court as in the caso of
that under s. 488 of the Indian Criminal Procedure Code for since the
cnactment of the Maintenance Ordinance a civil action for maintenance
1s no longer available—vide Tenne v. Flanawyukel,

earned Counsel for the defendant-petitioner submitted that 1n view
of 5. 41 (2) of the Evidence Ordinance the order of the District Court
declaring the marriage between the defendant-petitioner and the applicant-
respondent null and void on the ground that the applicant had concealed
her pregnancy from the petitioner at the time of marriage, was a judgment
m orem. Section 41 (2) however, makes Anal and concluzive only that
part of the order which confers or takes awav any legal character. It
would, therefore, be conclusive on the question as to whether or not a
marriage existed between the defendant-petitioner and the applicant-
respondent. It would not however be conclusive in respect of the ground
upon which a finding on that question 1z made. . In respeet of a decree
for divorce it was stated in the full Beneh decision in the case of Kanhya
Lal v. Radha Churn®. *° Tt is conclusive upon all persons that the parties
have been divoreed and that the parties are no longer husband and wife
but it is not conclusive nor even prima facte evidence agamnst strangers
that the cause for which the decree was pronounced existed. * The
finding of pregnancy of the applicant-respondent at the time of marriage
unlknown to the defendant-petitioner is therefore. not binding on persons
who were not parties to the action and accordingly not binding on the
child of the applicant-respondent. Though the applicant-respondent
was the person who applied for maimntenance. the application was made

for the benefit of her child.

It appears to me that the defendant-petitioner has failed to put before
this Court suflicient grounds for the cancellation of the order for
maintenance made in respeet of the applicant-respondent’s child.  The
application is accordingly dismizzed with costs.

: l/’p!‘:("lthH dis missed.
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