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1969 Present:  Samerawickrame, J.

K. PERUMAL. Petitioner, and K. KARUMEGAM, Respondent 

S. 0 . 2I1/6S— Application in Revision in M . 0 . Mat ah, 24721

Maintenance—Application by wife against husband in respect of a child born about six 
months after marriage—Application granted in Magistrate's Court—Subsequent 
annulment of the marriage by decree of District Court on ground of unknown 
pregnancy before marriage— Whether the maintenance order can be cancelled—  
Evidence Ordinance, s. 41 (2).

A child was born to X  a littio over six months after tho marriago between 
and Y. X  obtained in a Magistrate's Court an order of maintenance against 
in favour of tho child. Y  thereafter obtained in tho District- Court an ex parte 
decreo annulling his inarriago on tho ground that at tho t-imo o f tho marriage X  
was pregnant and that Y  was not nwaro of the pregnancy. Tn tho present 
application to tho Supremo Court Y  sought to have tho order for maintenance 
in respect of tho child cancelled and set aside.

Held, that the finding against X in the ntatrimoiiial action for nullity "as 
not binding mi the child ns tho chilli was not a party to the action. Jn such a 
case section 41 (2) of the Evidence Ordirmnco is not .applicable us against tho 
child.

A P P L I C A T I O N  to  rev ise  a n  o r d e r  o f  tile M ag istra te 's  C o u r t , .M atale.

P. Edussitriyi, f o r  th e  d e fe n d a n t  •petitioner.

Saralh A!ittlclliiinjinixt. w ith  I . S . de Silru. lm- th e  a j jp l ie a n t -  

resp ou d en t.

Cur. udv. vult.
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A u g u s t  IS , 1909. Samerawickkamk, J .—

T h e  a p p lic a n t-r e sp o n d e n t  h a d  o b ta in e d  an  ord er  th a t  th e  d e fe n d a n t -  
p e t it io n e r  sh ou ld  p a y  m a in te n a n c e  fo r  h er ch ild . T h e  c h i ld  w a s  b o rn  
o n  th e 14th  o f  J u n e , 1 9 0 4 , a  l it t le  o v e r  six m on th s  a fte r  th e  m a rr ia g e  
b e tw e e n  th e a p p lic a n t -r e s p o n d e n t  a n d  the d e fe n d a n t-p e t it io n e r . T h o  
d e fe n d a n t-p e t it io n e r  d is p u te d  p a te r n it y  an d  a fter  an  in q u ir y ,  a t  w h ich  
e v id e n ce  w as h ea rd  on  b e h a l f  o f  b o t h  p a rties , the lea rn ed  M a g is t r a te  m a d e  
o rd e r  fo r  m a in ten a n ce  in  r e s p e c t  o f  th e  ch ild . T h e  o r d e r  w a s  a ff irm e d  
u p o n  an ap pea l .to  th is  C o u r t . T h e  d e fe n d a n t-p e t it io n e r  th e r e a fte r  
o b ta in e d  a  decree  fro m  th e  D is t r ic t  C ou rt, a fter  an  e x -p a r te  tr ia l a t  w h ich  
h e  a lon e  g a v o  e v id e n ce , a n n u llin g  h is m arriage w ith  the a p p lic a n t -  
respondent. on  th e  g ro u n d  t h a t  a t  th e  tim e o f  th e .m a rr ia g e  h is  w ife  w as 
p r e g n a n t  and  th a t  he w a s n o t  a w a re  o f  th e  p reg n a n cy . T h e  d e fe n d a n t -  
p e t it io n e r  has n o w  m a d e  th e  p r e se n t  a p p lica tion  to  th is  C o u r t  t o  h a v e  th e  
o r d e r  fo r  m a in ten a n ce  in  resp ect- o f  th o  ch ild  can celled  a n d  s e t  a s id e .

Counsel fo r  the d e fe n d a n t -p e t it io n e r  c ited  In d ia n  cases in  w h ich  o rd e rs  
fo r  m a in ten an ce  h a d  b e e n  c a n c e lle d  in v iew  o f  s u b s e q u e n t  d e c r e e s  in 
c iv i l  cases g ra n tin g  d e c la r a t io n s  o f  n o n -p a te rn ity  a n d  o f  n o n - l ia b i l i t y  
in  con seq u en ce  to  p a y  m a in te n a n ce — vid e  U Arzeina v. M a  K yiii Shire <€■ 
another1 a n d  Nga Po Thein v. Ala M e San J; another2. Section  4SS o f the 
In d ia n  C rim inal P r o c e d u r e  C o d e  cn q jow ers  a m a g is tra te  t o  m a k e  an 
o rd e r  fo r  m a in ten a n ce  a n d  s. 4S 9  (2 ) em p ow ers  a m a g is tra te  t o  c a n c e l  o r  
v a ry  th e order. T h a t  p r o v is io n  is  as fo llow s :—

W h ere  i t  a p p e a rs  t o  th e  M a g istra te  th at, in  c o n s e q u e n c e  o f  a n y  
d ec is ion  o f  a c o m p e te n t  c iv i l  C o u rt, an y  ord er  m a d e  u n d e r  s e c t io n  
488 sh ou ld  b e  ca n ce lle d  o r  v a r ie d , h e  shall can cel th e  o r d e r  o r ,  a s th e 
case  m a y  b e , v a ry  th e  s a m e  a c c o r d in g ly .1''

A p a r t  fr o m  th e  fa c t  th a t  th e re  is express p ro v is io n  e m p o w e r in g  a 
m a g istra te  to  ca n ce l o r  v a r y  a n  o rd e r  in  con seq u en ce  o f  a  d e c is io n  o f  a 
c o m p e te n t  c iv il C o u rt, u n d e r  th o  In d ia n  S p ecific  R e l ie f  A c t  th e r e  is 
p ro v is io n  for  d e c la ra t io n s  o f  n o n -p a te r n ity  an d  co n s e q u e n t n o n - l ia b il it y  
fo r  p a y m e n t o f  m a in te n a n ce . I n  su its  to  ob ta in  su ch  d e c la r a t io n s  f l ic  
c h ild  con cern ed  w o u ld  n e ce s s a r ily  b e  a p a rty . T h ere  is  n o  p r o v is io n  
u n d er ou r la w  co rr e sp o n d in g  t o  s. 4S9 (2 ) o f  the In d ia n  C r im in a l P r o c e d u r e  
C o d e  au th orisin g  a  m a g is tr a te  to  ca n ce l an order  fo r  m a in te n a n ce  fo l lo w in g  
a  d ec is ion  o f  a co m p e te n t  c iv i l  C ou rt. Som e o f  th o earlier  ca ses  in  In d ia  
h o w e v e r  h a d  b een  d e c id e d  b e fo r e  th e  y ea r  1923, w hen  b y  a n  a m e n d m e n t  
th e  p ro v is io n  in s. 4S9 (2 ) w a s  in tro d u ce d  in to  th e  C rim in a l P r o c e d u r e  
C od e  o f  In d ia . In  th e ca se  o f  B o Giji v. Ma Ni/ein3, i t  w as h e ld  th a t  th e  
ju r isd ic t io n  con ferred  b y  s . 48S  is  a u x ilia ry  to  th a t  p o s se ss e d  b y  a  c iv il 
C ou rt an d  be fore  e n fo r c in g  a n  o rd e r  fo r  m a in ten an ce  m a d e  u n d e r  th a t  
S e c tio n  a  m a gistra te  is  b o u n d  to  ta k e  in to  con s id era tion  a n y  s u b s e q u e n t  
o r d e r  o f  a c iv il C ou rt w h ich  w o u ld  d isen title  a w ife  to  m a in te n a n ce . *

* .4 .1. it. (1040) Rangoon 298. 3 A. 1. Ji. [1922) Upper Burma 20.
A . I. B. (1919) Lower Burma 7 (2).
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I u  that case, as w ell a.s in  a ll th e  o th e r  cases w h ich  I  h a v e  h a d  th e  
o p p o r tu n ity  o f  ex a m in in g , it  a p p e a r e d  th at the p e t it io n e r  h a d  o b t a in e d  a 
d ec la ra tion  in a c iv ilca .se  th a t  th e  ch ild  Mas n o t h is an d  n o t  m e r e ly  an  
in cid en ta l (h id ing  in a m a tr im o n ia l a c t io n  fo r  d iv o r ce  o r  n u ll ity  t o  w h ich  
th e  ch ild  was n ot a p a r t y .  N o r  is th e  ju r isd ict io n  u n d er th e  M a in te n a n ce  
O rd in a n ce  a u x ilia ry  to  th a t  p o sse sse d  b y  th e  c iv il C ou rt as  in  th e  ca so  o f  
th a t u nder s. 4S$ o f  th e  In d ia n  C rim in a l P rocedure. C ode fo r  s in ce  th e  
en a ctm en t o f  the M a in te n a n ce  O rd in a n ce  a c iv il a c t io n  fo r  m a in te n a n c e  
is n o  lon ger  a v a ila b le — v id e  Tenne c. Ekvnuyake h

L ea rn ed  Counsel lo r  th e  d e fe n d a n t-p e t it io n e r  su b m itte d  th a t  in  v iew  
o f  s. 41 (2 ) o f  th e  E v id e n c e  O rd in a n ce  the ord er  o f  th e  D is t r ic t  C o u r t  
d ec la r in g  th e m arriage  b e tw e e n  th e d e fen d a n t-p e tit  ioner an d  th e  a p p lic a n t -  
resp on d en t null a n d  v o id  o n  th e  g ro u n d  th at th e a p p lica n t h a d  c o n c e a le d  
her p re g n a n cy  fro m  th e  p e t it  ion er  a t  th e tim e o f  m a rria ge , M as a  ju d g m e n t  
in ran. S ection  41. (2 ) h o w e v e r , m a k es final an d  c o n c lu s iv e  o n ly  t h a t  
p a rt  o f  th e ord er  w h ich  c o n fe r s  o r  tak es aw a y  a n y  legal c h a ra c te r . I t  
M ould , th erefore , b e  c o n c lu s iv e  o n  th e  qu estion  as to  w h e th e r  o r  n o t  a 
m arriage  ex isted  b e tw e e n  th e  d e fe n d a n t-p e t it  ion er  a n d  th e  a p p lic a n t -  
resp on d en t. I t  w o u ld  n o t  h o w e v e r  be con clu s iv e  in resp ect o f  th e  g r o u n d  
u p o n  w h ich  a fin d in g  o n  th a t  qu estion  is m a d e . . In  re sp e c t  o f  a  d e c re e  
fo r  d iv o rce  it was s ta te d  in  th e  fu ll B e n ch  decision  in th e ca se  o f  Kanhya 
Lai v. Radha Churn -., "  f t  is c o n c lu s iv e  u pon  all p erson s th a t  th e  p a r t ie s  
h a v e  b een  d iv o rce d  a n d  th a t  th e  p a rt ie s  are no lon ger h u s b a n d  a n d  w ife  
b u t  it  is not co n c lu s iv e  n or  e v en  p r im a  facie  e v id e n ce  a g a in s t s tra n g ers  
th a t  the cause fo r  w h ich  th e  d ecree  Mas p r o n o u n ce d  e x is te d . “  T h e  
fim lim .' o f  p re g n a n cy  o f  th e  a p p lica n t-resp on d en t a t  th e  t im e  o f  m a rr ia g e  
u n k n ow n  to  th e  d e fe n d a n t -p e t it io n e r  is th erefore , n ot b in d in g  o n  p e rso n s  
w h o  w ere n o t p a rt ie s  t o  th e  a c t io n  a n d  a cco rd in g ly  n o t  b in d in g  o n  th e 
ch ild  o f  th e a p p lic a n t-r e s p o n d e n t . T h ou g h  th e  a p p lic a n t-r e sp o n d e n t  
Mas the person  w h o  a p p lie d  fo r  m a in te n a n ce .-th e  a p p lic a t io n  w as m a d e  

for th e  benefit o f  her ch ild .

It appears to  m e  that, th e  d e fe n d a n t-p e t itio n e r  has fa ile d  t o  p u t  b e fo re  
th is C ou rt su ffic ien t g ro u n d s  fo r  th e can cella tion  o f  th e  o r d e r  fo r  
m a in ten an ce m a d e  in  re sp e ct o f  t he a p p lica n t-re sp o n d cn t 's  c h ild . T h e  
a p p lica tion  is a c c o r d in g ly  d ism issed  w ith costs.

SAMERAWLCKRA.ME, J.— 1'erumal i\ Kantmcgam

. Ip  p l i c a t i o n  d i s m i s s e d .

( I ’.itrS) i>3 X .  L .  H . d 4 4  a t  H I . - f f .  R. J.?x.


