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1955 P r e s e n t :  Basnayake, A.C.J., and Pulle, J,

D H A K .V A W A T H IE  HA.MLYE, A ppellant, a n d  K IR A , 
’ R esp ond en t i

E . C . P l i — 1). (J. K ttju llc , G .W -i

I’cndur mid purchaser— Covenant to inim uit and defend title—A<;( io roi viiulicnli'J 
instituted by purchaser— Xoticc to vendor— Dismissal of action— D uty of 
purchaser to appeal— Liability of vendor to pay damayes.

Where a purchaser of immovable property fails to succeed in a vindicatory 
notion instituted by him in respect of tho property, his omission to appeal to 
the Supremo Court docs not exempt tho vendor from liability for damages for 
broach of his covenant to w arrant and defend title, if tho vendor was given 
suflicient notice of tho action bu t did not induce the vendee to appeal.

jA t P E A L  from a judgment- o f  the D istric t Court, K egalle.

N . K .  G h oksy, Q .C ., w ith  E . D . C osine  and 0 .  .V . d a  E i l i v ,  for th e  
D efen d an t-A p p ellan t.

11. IK. J a y e w a rd e n e , Q .O .. w ith .1 . O'. J / .  i ' m i s ,  for th e  P Jaintiff- 
R c.spondcnt.

J u ly  23, 1955. Basxayakb, A .C .J.—

T h is is an action  for dam ages in a sum  o f  R s. 3 ,500 for failure to  w arrant 
an d  defend  t it le  to  a  field called  K a th tk o tt iy e  Cum bura a lia s  A n d o lu w c  
K u m b u ra w hich th e  p lain tiff-respondent (hereinafter referred to  a s th e  
respondent) purchased  from  th e  defendant-appellant (hereinafter r e ­
ferred to  as th e  ap pellan t). T he respondent w as never ab le  to  g e t  
p ossession  o f  th e  field. H e  w as first obstructed  b y  one Chara. T h o  
resp ondent thereupon  brought an  action  aga in st him . In  th a t  a ctio n  
th e  respondent w as declared  en titled  to  th e  northern h a lf  o f  th e  field . 
W h en  th e  respondent proceeded to  take possession  o f  th e  n orthern  h a lf  
to  w hich  he w as declared  en titled , tw o persons by nam e Sandara an d  
S celaw ath ie  ob structed  h im . H e w as thereupon  com pelled  to  in s t itu te  
a  second  action  in  th e  D istr ic t Court, th is  tim e again st Sandara an d  
S celaw ath ie . T h e respondent failed in  th a t action , bu t did  n o t ap pea l. 
T h e in stan t action  is th e  sequel to  th a t failure.

T h e present ap peal is b y  th e  respondent’s vendor w ho h as been  c a s t  in  
d am ages. L earned  C ounsel for th e  ap pellan t contends th a t th e  n o tic e  
served  on her w as d efec tiv e  in  th a t  she w as not asked to  in terv en e  in  
th e  action . In  su p p ort o f  h is con ten tion  h e has referred u s to  th e  case  
o f  A jijiu lia m y  v. S in g h o  e l a l . '. H e  relics on th e  follow ing p assage in  th e  
ju d gm en t a t  page 9S :—

“ T he dem and  to  w arrant and d efend  t itle  need  n o t n ecessar ily  
be iu w riting, a lthou gh , perhaps, i t  is th e  m ost co n v en ien t form  o f  
m aking th e  dem and . Tho dem and m a y  be verbal w here th e  v en d o r  
is  asked b y  th e  ven d ee to  in tervene in  th e  action  and  to  es ta b lish  th e  
titlo  th a t  has been  c o n v o y e d ” .
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H e  a lso  re lied  on  the ease o f  J in a d its a  v . D u r a y a  In  that case 
d e S a m p a y o  J .  h av in g  referred to  a p assage from  Y oet 2 1 ,2 ,  30, goes pn 
to  s a y :

“ T h e  sa m e passage in Vocl show s th a t i f  the purchaser is defeated  
in  th e  a c tio n  and  does not appeal, or, h av ing  appealed , does not press 
th e  ap p ea l, in  a ease where th e  vend or h as n o t intervened or under­
ta k en  th e  d efen ce  (absentc venditorc), he is likew ise deprived o f any  
rem ed y  a g a in st th e  vendor

On th e  a u th o r ity  o f  that statem en t learned C ounsel subm its that the res­
p o n d en t sh o u ld  h ave appealed in the second  action  and as lie did not 
ap peal he is  n ot en titled  to the redress lie cla im s in th e  instant action.

I t  is u n sa fe  to  re ly  on an isolated  passage from Yoet and base an argu­
m en t th ereon  w ith ou t exam ining th e  en tire con text in which it  occurs. 
T h e p a ssa g e  in  question  occurs in th e  t it le  “ D c  E victionibus et D uplac  
S tip u la tio n c  ” (B k . X X I , T it. I I )— “ O f E v ic tio n s  and W arranty o f T itle  
and th e  C oven ant for D ouble V alue ” . X'onc o f  th e  other com m entators 
d ea ls w ith  th is  subject, in as m uch d eta il as Voet. A fter discussing 
severa l a sp ec ts  o f  eviction  and w arranty o f  t it le  Yoet goes on to say in  
paragraph  20  o f  that title  :

“ I t  m u st n ow  be observed th a t a person  from  whom a thing has 
been ev ic ted  can n ot sue his au clor  (i.c ., vendor) or the other persons 
a b o v e  m en tion ed  on account o f  ev iction  unless he has given him  
t im e o u s  n o tice  that the su it (for ev iction ) h as been  commenced, and, 
accord in g  to  Our U sages, a copy o f  th e  p la in tiff's  l ib e l ; not for the  
p u rp ose  o f  transferring the su it to  him  and  to  his fo ru m , but rather 
in  order th a t  h e m ay take part (intervene) in  th e  litigation (u t lita  
a s s is ta l)  an d  undertake the defence in th e  fo r u m  o f  the party sued, and  
esta b lish  h is  t it le  . . . .  T h is n o tice  h av ing  been given, w hether 
th e  “ a u cto r  ” takes part in the su it  in  order to  prevent collusion, 
or su ffers th a t  th e  purchaser co n stitu te  him  “ procurator in rem  
su am  ” (procurator in his own in terest) or w hether he does not openly  
a sso c ia te  h im se lf  w ith  the su it, but su pp lies th e  defendant with assis­
ta n ce  a n d  p ro o f for the assertion  o f  th e  righ t,— or whether lie docs 
n on e  o f  th e se  after being cited once or oftencr according to the usages 
o f  th e  p lace , b u t a ltogether n eglects th e  su it  (in all these eases) he 
( th e  purch aser) has rcroui-se again st his “ a u c t o r ” after eviction  
p ro v id ed  th e  purchaser h im self has n o t failed  to  defend it with all his 
p ow er ; lest- o therw ise the “ a u c to r ” sh ou ld  be considered to have  
b een  d efea ted  rather on account o f  absen ce than  because he had a 
bad  cau se

T h e n o tic e  th a t should  be g iven  to  th e  ven d or need  n o t be given through  
the C o u r t .  I t  can be g iven  by the purchaser to  th e  vendor in person 2 
and  m a y  be g iv e n  n o t on ly  before but even  a fter  l i t i s  conlcstutio  provided  
i t  b e g iv e n  before it is too la te 'fo r  th e  ven d or to  intervene, for until 
d ecree th e  ven d o r  is en titled  to  an o p p o rtu n ity  o f  .d efen ce3. Failure to  
g iv e  n o tic e  o f  proceed ings to  ev ic t the purchaser is  n o t fatal to an action
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for broach o f  w a r r a n ty  i f  the purchaser can sh o w  a  m a n ifest w ant o f  
right o n  th e  p a rt  o f  h is  “  au clo r  ” 1 or w here i t  is  ag reed  th a t  n otice need  
n ot be g iv e n  o r  w h ere  th e  au clo r  lias in te n tio n a lly  con cea led  h im self in 
order to  p rev e n t n o tic e  being served on him

I t  sh o u ld  b e b orn e in  m ind th a t V oel d iscu sses th e  su b jec t  o f  warranty  
o f  titlo  a n d  o v ic tio n  m o stly  from th e anglo o f  th e  p u rch a ser  who is called  
upon to d efen d  a n  a c tio n  for ov iction . T he co n sid era tio n s  governing  
the case o f  a  p urch aser w ho is called upon  to  d e fen d  a n  a ctio n  in oviction  
can n ot bo ap p liod  in d iscr im in ately  to th e  ease o f  a  purch aser w ho p lavs  
not a p a ss iv e  b u t  a n  a c t iv e  role in  asserting h is  t i t l e  b y  in st itu tin g  legal 
p roceed ings. J u d g e d  b y an y  standard th e  re sp o n d en t is en titled  to 
succeed .

T he appellant- w as g iv en  n otice o f  the seco n d  a c t io n  which resulted  
in t-lie resp o n d en t's  ev ic tio n , both before and a f te r  i t s  in stitu tio n . Slio 
w as n o t o n ly  su m m o n ed  to g ive evidenco b u t w as a lso  n oticed  through  
fho C ourt in  th e  fo llow in g  ter m s:—

" V on arc h ereb y  sum m oned  to  appear in th is  C ourt in person on 
th e  J i?t h d a y  o f  D ecem b er 1049 a t  nine o 'c lo ck  in  th e  forenoon to g ive  
ev id en ce  o n  b e h a lf  o f  tho p la in tiff in th e  a b o v en a m e d  action  and h> 
ic a r m n t a n d  d e fe n d  th e ti tle  con veyed  b y  y o u  to  th e  p la i n t i f f  in  tho above  
as per co p y  o f  p la in t sent- herewith.

“ A nd  j-ou are n o t to  depart, thence u n til y o u  h a v e  been exam ined  
or h a v e  p rod u ced  th e  docum ents and tho  C ou rt has risen or unless 
you  h a v e  o b ta in ed  th e  leave o f the Court

T he a p p e lla n t w as called  as a w itness by th e  re sp o n d en t in that- action  
and  w as in  C ourt th ro u g h o u t the proceedings.

H a v in g  h a d  a m p le  n otice o f  the proceed ings in  w h ich  th e  respondent 
w as ev ic te d  an d  a fter  being afforded ev ery  o p p o r tu n ity  o f  in tervening  
in th o se  p ro ceed in g s th e  apipellant is n o t e n t it le d  to  escape her liab ility  
on th e  grou n d  th a t  th e  respondent did  n o t a p p e a l, w ith o u t even  en d ea ­
vou rin g  to sh o w  th a t  he had  a reasonable ch a n ce  o f  su ccess  in  an appeal 
and th a t  sh e  d id  a ll sh e reasonably  could to  bring  th a t  fa c t to  his n otice  
and  in d u ce h im  to  appeal.

L earned  C ounsel for tho respondent re lied  on  tw o  decisions o f  this 
C ourt, v iz ., W ira ic a rd a n c  v. I ta tn n ik e 3 an d  P u n c h i  A p p u h a m y  v . Jtani- 
b iik p o th a  T h ey  do n o t call for any d iscu ss io n  a s tho v iew  wo have  
tak en  is in accord  w ith  those decisions.

F o r  th e  a b o v e  reasons wc think that th e  appellant- is n o t entitled  to  
su cceed  in  th is  ap pea l.

T h e  ap p ea l is accord in gly  dism issed w ith  c o s ts .

Pur.LE, J .— I  agree.

A p p e a l  d ism isse d

1 lin’d  § 22 
* Ibu l § 24,

3 22 X .  L . li . 2 It). 
* 43 X .  L . R . 333.


