353 DIAS J.—The King v. Aron App:chamy

The law on the point is correctly set out by Mr. Balasingham in his
Laws of Ceylon? as follows : —

“ For the purpose of computing this period of prescription the
possession of a deceased person and his executor or heir and of a
person and his particular successor whether legatee or purchaser
will be reckoned together.”

I am therefore of opinion that the learned District Judge was right in
tacking the possession of A. M. A. Carolis to that of the defendants in
considering the question whether the defendants had acquired a title by
prescription. Doubtless if such tacking is permitted the defendants have
established possession by themselves and hy the deceased Carolis for a
period of over ten years. The judgment appealed from is therefore right ;
the appeal fails and iz digmissed with costs.

WixpHaM J.—T agree.
Appeal dismissed.
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A Iment of indiciment-—Adding name of new wilness  discoversd  after
comanittal bt before trial—Criminal Proceduare Code {(Cap. 16), sections 161,
17e.

‘T'he Magistrate commitied the aceused for trial without examining a matorial
witness whose whorsabouts could not be traced. After tho indictmont waa
signed, but hefors tho trizl, the missing witnoss was discovored. The Attorney-
(Genoral gave notice both to the aceusoed and their logal advisors that he intended
to move the Court of trial $0 amond the indictmont by adding the name of the
new witness, The defenco was also supplied with o précis of the evidence
which the witness was expected to give.

Held, that in gpite of the repeal of section 161 of the Criminal Procedure
Cade by Ordinance No. 13 of 1938, the Court of trial had a diseretion to allow
the indictment to be amonded undoer sestion 172 of tho Criminal Procedurs
Code and to allow such witness to be called, provided no prejudice was thereby
coused to the accused.

A8 8 rule, un amendment of a charge or indictment should be sllowed if it
would have the effoct of convicling the guilty or securing tho acquittal of the
mnocont ; but it should not bo allowed if it would cause substantisl injustice
or prejudice to the accused.

ORDER made in the course of a trial befurc a Judge and Jury in
the Western Cireuit.

A. 4. Rajasingham, Crown (‘ounsel, for the Attorney-General.

Ian dz Zoysa, for the acouscd.

December 15, 1949, Diss J.—

Under the Criminal Procedure Code, before it was amended by
Ordinance No. 13 of 1938, section 161 provided for the situation which
has arisen in the present case. Under the repealed section i6l it was
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provided that when evidence was discovered after committal, but before
trial, it was open to the Magistrate to summon such witnesscs, and it was
also open to the Attorney-Gencral to add the names of the new witnesses
to the back of the indictment, provided a copy of the amended indictment
was scrved on the accused. When the Magistrate recorded the fresh
ovidence it was not necessary for the accused to be present, but notice of
such examination had to be given to the accused. Scction 161, however,
has now been repealed ; and it has not been reproduced in the amended
Chapter XV 1 of the Crimninal Procedurs Cole.

Therefore, the only provisions of the law which could govern this case
are the group of sections 172 to 176 relating to amendments of charges
and indictments. '

T take it that the addition of the name of 8 new witness to the back of
the indictment amounts to “an alteration ” of the indictment. The
power to amend a charge or indictment during trial is vested in the
Court alone—Rez v. Singho Appul. The Court may act cither ex mero
matu, or upon an application made by cither side.  When an application
for an amendment 18 made, it is the duty of the Court to consider the
merits of the application at once. It iy irregular for the Court to
adjourn the matter—Rex v. Vajiram?®, As a rule, an amendment should
be allowed if it would have the effect of conmvicting the guilty or
sccuring the acquittal of the innocent ; but an application to amerd
should not be allowed if it would cause substantial injustice or prejudice
to the accused.

The question, therefore, which I must now decide is whether in allowing
this application, any substantial injustice or prejudice will be caused to
the accused.  No prejudice can possibly be caused to anybody by allowing
the truth to be made manifest. Therefore, if there is a witness who
should have been cailed in the Magistrato’s Court but who, owing to his
absence, could not be 8o exanined, it cannot eause injustice to the accused,
provided they have every opportunity of testing the evidence of the
witness by cross-examination an oath. Itis admitted that the Crown has
given notice to the learned defending counsel of its intention to call this
evidence at the trial ; and Crown Counsel informs me that the gist of the
evidence which that witness is going to give has been suppiied to each of
the accused in this case. Therefore, one must presume that the proctor
for the defence and learned counsel Mr. Tan de Zoysa are both aware of
the nature of the evidence the witness is expected to give. T undersiand
that the defence have had about a month in which to make enguiries so
a8 to be ready to cross-examine the witness. In thc circumstances,
therefore, although with some reluctance, I allow the application. T
trust that spplications of this kind will be more the exception than the
rule. The desirability of amending the Criminal Procedure Code to bring
into operation a section similar to the repoaled section 181 is of courac
obvious and, no doubt, will not eacape the attention of those responsible.

Application to amend indictiment allowed.
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