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D A D A v. T H E B R I T I S H CO RPORATI ON , L T D . 

270—D. C. Colombo, 4,772. 

Contract—Sale of goods—C.I.F contract—Failure to tender bill of lading— 
Acceptance of delivery order by buyer—Waiver of obligatory documents. 

Where on c.i.f contract for the sale of goods the seller sent a delivery 
order instead of a bill of lading and the buyer accepted the order,— 

Held, that the buyer must be deemed to have waived his right to receive 
the bill of lading under the contract. 

BY a contract entered in to on N o v e m b e r 1, 1935, t h e plaintiff so ld t o 
the defendant c o m p a n y 1,000 cwt . s u n dried F. M. S. copra p a c k e d 

in bags at Rs. 8.25 per cwt . ne t t ci .f . C o l o m b o ; p a y m e n t w a s to b e 
m a d e " against d e l i v e r y " . T h e correspondence produced in t h e case 
s h o w e d that the copra arr ived o n or about N o v e m b e r 10, 1935. T h e 
plaintiff w r o t e to the defendant c o m p a n y o n N o v e m b e r 12, enc los ing 
a "Prov i s iona l B i l l " on p a y m e n t of w h i c h plaintiff offered to hand 
defendant " the d o c u m e n t s " . D e f e n d a n t c o m p a n y paid Rs. 7,425 
b e i n g 90 p e r cent , of the v a l u e of goods and reques ted plaintiff to s e n d 
defendant t h e document , promis ing to p a y the ba lance " a f t e r d e l i v e r y " . ' 
T h e y also requested plaintiff to b e present at t h e w e i g h i n g at the d e f e n d 
ant's mi l l s w h e n taking de l ivery . Plaintiff s ent the de fendant o n 
N o v e m b e r 13 a de l ivery order and the insurance po l icy and s tated 
that h i s responsibi l i ty ended w i t h t h e d e l i v e r y of t h e d o c u m e n t s as t h e 
contract w a s o n c.i.f. terms. T h e de l ivery order w a s a l e t ter w r i t t e n 
b y t h e local agents to t h e Pr inc ipal Col lector of C u s t o m s o n N o v e m b e r 
12 reques t ing t h e la t ter to " h o l d at the disposal o f " the plaintiff 541 
bags of copra w e i g h i n g n e t t 1,000 c w t . ; th i s l e t ter bore an endorsement 
in t h e terms " p l e a s e de l iver to Messrs . Br i t i sh C e y l o n Corporation, Ltd" 
and w a s s igned by the plaint i f f ; undernea th that " e n d o r s e m e n t " w a s 
t h e s ignature of the de fendant company's m a n a g e r u p o n w h i c h s igna
ture t h e Customs re leased t h e copra t o the defendant . After t a k i n g 
de l ivery the defendant c o m p a n y paid on ly Rs . 476.28 ins tead of t h e fu l l 
ba lance s u m of Rs. 825. T h e plaintiff w r o t e and ins is ted u p o n p a y m e n t 
of Rs . 348.72 be ing the difference required to m a k e up t h e Rs. 825 on t h e 
g r o u n d that as the copra w a s sold on c.i.f. t e rms h e w a s not re spons ib le 
for a n y shortage. T h e defendant refused t o do so as t h e copra w a s 
42 cwt . 30 lb. l e ss than 1,000 cwt . 

A t the trial the defendant company's pos i t ion w a s that the contract 
w a s n o t a c.i.f. contract but w a s a contract b y w h i c h the plaintiff h a d t o 
de l iver t h e fu l l quant i ty of 1,000 cwt , n e t t and that p a y m e n t w a s to b e 
m a d e against de l ivery of that quant i ty and not against de l ivery of t h e 
docu ments and that the le t ters c.i.f. in t h e contract m e r e l y m e a n t t h a t 
t h e plaintiff w a s to p a y cost, t h e insurance , and t h e fre ight . T h e 
defendant also took u p the pos i t ion that i f t h e contract w a s a c.Lf. 
contract in t h e fu l l e s t ' s ense , the plaintiff had fa i led to fulfil t h e t e r m s 
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o f such a contract in that h e had fai led to tender a bill of lading and 
had tendered only the de l ivery order above referred to . Plaintiff 
accordingly raised a further issue as to w h e t h e r the defendant company 
w a s precluded from re ly ing on t h e fa i lure to tender a bi l l of lading 
b y reason of its hav ing accepted such documents as w e r e tendered by 
plaintiff or by w a i v i n g the tender of any other documents . 

The learned District Judge he ld that the contract w a s a c.i.f. contract, 
and that the plaintiff had fai led to fulfil h is obligation b y the omission 
t o tender a bill of lading. If it w a s not a c.i.f. contract, but an " arrival 
contrac t" the plaintiff's act ion w o u l d equal ly fail as h e had fai led to 
del iver a 1,000 cwt. of copra. H e accordingly dismissed t h e plaintiffs' 
action. The plaintiff appealed aganist this judgment . 

N. K. Choksy (w i th h im Stanley de Zoysa), for the plaintiff, appellant.— 
T h e contract is unquest ionably a c.i.f. contract and the Judge has so 
found. Defendant did not accept that posit ion and put plaintiff to the 
proof that he had fulfilled the contract by shipping at Singapore exact ly 
1,000 cwt. of copra, but rel ied firstly upon the posit ion that it w a s " an 
arrival contrac t" and al ternat ively that if it w a s a c.i.f. contract 
plaintiff had not fulfilled it by tendering a bill of lading. But plaintiff 
m a d e it clear in his letters that it w a s a c.i.f. contract under w h i c h his 
only obligation w a s to tender documents and he accordingly tendered 
an insurance Po l i cy and a de l ivery order (having previous ly s igned a 
"Prov i s iona l B i l l " w h i c h w a s equivalent to an invoice as it gave the 
particulars of the goods and the amount due at the contract ra te ) . 
Defendant accepted these documents wi thout protest and w a s able to 
obtain de l ivery as ful ly and effectually as if plaintiff had s igned a bill 
of lading. Had defendant refused to accept the de l ivery order the 
plaintiff had the right in l a w to m a k e a fresh tender of the correct 
d o c u m e n t s w i t h i n the contract t i m e - (Borrowman v. Free*). 

Defendant must b e deemed to h a v e w a i v e d his right to insist upon the 
•delivery of a bill of l a d i n g ; such a w a i v e r i s poss ible—see Orient 
Company, Ltd. v. Brekke and Howlid". In these c ircumstances judgment 
m u s t b e entered for plaintiff. 

F. C. W. van Geyzel, for defendant, respondent .—A contract for 
the sale of goods c.i.f. is not performed by the de l ivery of goods but 
b y the tender of the necessary documents , viz., invoice, insurance 
po l icy and bill of lading. (Biddell Bros. v. Clemens Horst *; 
Karberg & Co. v. Blythe'.) N o bill of lading was tendered t c the 
defendant company and it is clear from the ev idence that the plaintiff 
could not e v e n at the trial produce it. H i s c laim on a c.i.f. contract 
must , there fore / fa i l . 

T h e defendant company cannot b e said to have w a i v e d the right to 
insist o n the customary documents , because the company's v i e w had 
a l w a y s been that t h e contract w a s an " arr iva l" contract and not c.Lf.; 
in these c ircumstances there could b e no appreciation of the re levancy 
of the documents and, therefore, no waiver . 

Cur. adv. vult. 

» 0 . B. D. 500. 
* (1913) 1 K. B. 530. 

3 (1912) A. C. IS. 
* (1916) 1 K. B. 495. 
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S e p t e m b e r 14, 1937. H E A R N E J .— 
T h e plairitiff sued the defendant c o m p a n y for Rs. 348.72 be ing t h e 

va lue of the difference b e t w e e n 1,000 cwt . and 957 cwt . 82 lb. of copra. 
T h e copra w a s coming from overseas . I t i s unnecessary to deal w i t h al l 
the facts of the case. T h e de terminat ion of the suit depended upon t h r e e 
considerat ions . If the contract w a s a n arrival contract t h e de fendant 
c o m p a n y w a s not l iable . If it w a s a c.i.f. contract the quest ion w a s 
w h e t h e r the plaintiff had de l ivered w h a t are k n o w n as t h e " obl igatory 
d o c u m e n t s " under a c.i.f. contract . F i n a l l y if h e had not de l ivered 
the ob l iga tory documents , did the de fendant c o m p a n y b y expres s agree 
m e n t w a i v e any of t h e obl igatory d o c u m e n t and in l i eu thereof accept 
another document . 

T h e learned trial J u d g e found, a n d h is . finding is unexcept ionab le , 
that the contract w a s a c.i.f. contract . H e t h e n cons idered t h e 
content ion of the de fendant c o m p a n y that " the plaintiff had not fulf i l led 
h i s obl igat ions under such a contract to tender a bill of l ad ing" . T h i s 
i s sue (it is i ssue 2) h e dec ided against the plaintiff w h e n h e he ld that 
" t h e r e w a s no construct ive d e l i v e r y b y tender of a bill of l a d i n g " . 
H a v i n g so found h e d i smissed the plaintiff's suit . B u t h e fa i led t o 
consider the further i ssue of w h e t h e r the defendant c o m p a n y h a v i n g 
accepted a de l ivery order in l i e u of a bi l l of lading w a s not l iable o n the 
contract as a c.i.f. contract . 

T h e l a w on the subject is set t led. If a se l ler t enders i n p lace of o n e 
of the obl igatory documents—for instance , a w a r e h o u s e order or a ship's 
re lease in place of a bill of l a d i n g — t h e "buyer n e e d not accept it and the 
se l ler m a y s u b s e q u e n t l y re tender proper and va l id d o c u m e n t s prov ided 
the t i m e for t ender ing has not g o n e by. B u t a buyer m a y by expres s 
agreement accept another document , for ins tance a w a r e h o u s e order, 
in p lace of a bi l l of lading. 

T h e facts of this case indicate e i ther that the de fendant c o m p a n y 
did not appreciate t h e signif icance of a c.i.f. contract, or if t h e y did 
that t h e y sought to convert w h a t t h e J u d g e found to h a v e been a c.i.f. 
contract in to an arrival contract . I n the ir l e t t er of N o v e m b e r 12, 1935 
(D3) they ask the plaintiff to forward the neces sary d o c u m e n t s and t o 
arrange for a representat ive of h i s t o b e present at t h e w e i g h i n g of t h e 
Copra. In h i s l e t ter (P3) dated t h e f o l l o w i n g d a y ( N o v e m b e r 13) the 
plaintiff po inted out that h i s t e r m s be ing c.i.f. t erms h i s responsibi l i ty 
ended w i t h the d e l i v e r y of t h e d o c u m e n t s . There w a s a c lear indicat ion 
to the d e f e n d a n t , c o m p a n y t h a t such d o c u m e n t s as the plaintiff w a s 
tender ing w e r e b e i n g t e n d e r e d " o n c.i.f. t e r m s " . T h e plaintiff 
enc losed a d e l i v e r y order in p l a c e of a bi l l of l ad ing and thereafter t h e 
de fendant c o m p a n y took de l ivery . In v i e w of t h e c learest mtirnat ion 
t o the defendant c o m p a n y t h a t the d o c u m e n t s w e r e tendered under a 
c.i.f. contract it m u s t b e h e l d that t h e y h a d e x p r e s s l y agreed to accept 
t h e d e l i v e r y order in p lace of the bi l l of lading. A n y misconcept ion o n 
t h e part of t h e de fendant c o m p a n y as to t h e nature of the contract 
cannot affect i t s character or t h e l ega l impl icat ions of the ir conduct . 

I w o u l d a l low t h e appeal a n d e n t e r j u d g m e n t as p r a y e d for by t h e 
plaintiff w i t h costs in th i s Court and t h e Court be low. 
FERNANDO A . J . — I agree. Amaml allowed. 


