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[FULL B E N C H . ] 

Present: W o o d B e n t o n A . C . J . , Pereira and E n n i s J J . 

F E R N A N D O v. B A M A N A T H A N et al. 

118—D. G. Colombo, 33,487. 

Opium Ordinance, No. 5 of 1899—Partnership for the sale of opium by the 
licensee with an unlicensed person—Action for share of profits. 

Per PEREIRA J . and ENNIS J .—Where a n issue is once framed in a 
case, the Court has no power t o strike i t out on the motion of either 
party. The issue must be retained t o be eventually decided. 

A Court can always ex mero motu suo raise a question in a case -
as t o the legality of a contract sued upon or sought t o be enforced. 

Full Bench : Per PEREIRA. J . and E N N I S J . — A deed is not inval id 
on the ground of illegality because i t i s contrary t o what may b e 
termed the policy of an Ordinance. I t would be inval id for 
illegality if i t contravened some specific provision of the Ordinance. 
Oral evidence not contradictory of or inconsistent w i t h the express 
terms of a deed m a y be admitted t o show that i t ' i s inval id on 
the ground of illegality. 

Per PEREIRA J .—Publ i c policy, unless i t is based on well-estab­
lished and clearly recognized principles, should not be made t h e 
ground of judicial decision. 

WOOD BENTON J .—Although a contract or act m a y be m a d e 
illegal b y a statute passed for the protection of revenue alone, t h e 
presumption of illegality will be greater where the s tatute i s one 
embracing other important objects of public policy as well, a n d 
where it contains prohibitory language, besides imposing a penalty . 
The history of the opium legislation in the country and the language 
and scope of Ordinance N o . 5 of 1899 show conclusively that t h e 
Legislature'intended, not merely or chiefly t o protect the revenue, 
but t o prohibit the sale of opium, except under conditions prescribed 
by itself, and that the law, as declared b y Ordinance No . 6 of 1899, 
requires that no person shall sell opium as a principal unless h e has 
been duly licensed t o sell i t a t the particular shop or shops t o which 
the license relates. 

T N th i s case the plaintiff sought t o recover from the- original 
J - de fendants , t h e m a n a g e r s of a certain b u s i n e s s , h i s share of 
t h e profits of t h e said bus iness , w h i c h t h e de fendant s expres s ly 
agreed b y d e e d D 1 to account for. 

T h e port ions of t h e agreement mater ia l t o th i s report are as 
f o l l o w s : — 

Whereas the parties of the first part or one or more of t h e m h a v e 
purchased the license for the sale of opium at t h e places enumerated 
i n the first schedule hereunder written for the period of s ix m o n t h s 
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from the first d a y of January, 1910 : A n d whereas the parties of the 
second part or one or more of them have purchased the licenses to sell 
opium at t h e places enumerated in the second schedule hereunder 
written for the period of s ix months from the first day of January, 1910 : 

A n d whereas the said parties of the first part have agreed wi th the 
said parties of the second part t o carry on in partnership the business 
of selling opium at the said places enumerated in the first and second 
schedules hereto, and at other places at which they shall thereafter 
during the continuance of this agreement acquire the right t o sell 
opium : N o w this agreement witnesseth as follows :— 

(1) The parties of the first part shall carry on in partnership wi th 
the parties of the second part at the places aforesaid the 
trade or business of selling opium. 

(4) The management of the said business shall be in the hands of the 
said S. S. N . Ramanathan Chetty and M. K. M. P. R. 
Letchimanan Chetty, who shall carry on the said business 
t o the satisfaction of the partners. 

(7) The parties of the first part and the parties of the second part 
shall be entitled t o the property and assets of the partnership 
and the profits thereof, and shall bear all losses, &c. 

T h e learned Dis tr ic t J u d g e ( L . Maartensz , E s q . ) d i smissed t h e 
ac t ion , relying o n Meyappa Chetty v. Ramanathan,1 o n t h e ground 
t h a t t h e agreement w a s i l legal. 

T h e case w a s reserved for a F u l l B e n c h by Pereira J . and E n n i s J . 
b y t h e fol lowing j u d g m e n t : — 

PEREIRA J . — 

I n t h i s case , as b e t w e e n t h e plaintiff and the original de fendants , s ix 
i s s u e s were at first framed. A m o n g t h e m were t h e t w o fo l lowing: 
(1) W a s plaintiff a l i censee under Government for t h e sale of o p i u m ? 
a n d (2) If no t , can plaintiff mainta in th i s act ion? At a later s tage 
of the act ion t h e s e i s sues , as t h e record s h o w s , were not " pressed " 
b y t h e de fendants , and t h e Distr ict J u d g e accordingly m a d e order 
s tr iking t h e m out. L a t e r stil l h e framed t h e i ssue " I s t h e agree­
m e n t sued upon contrary to t h e pol icy of t h e Opium Ordinance of 
1899 and therefore i l legal? " A n d hav ing decided th i s i ssue in the 
affirmative, the Dis tr ic t J u d g e d i smissed t h e plaintiff's c la im. T h e 
framing of t h e i s sue w a s m o v e d f o r by the original defendants and 
s o m e of t h e added de fendants . Counsel for appel lant now contends 
(1) t h a t th i s i s sue is pract ical ly t a n t a m o u n t t o t h e t w o i s sues struck 
out , and that h a v i n g struck out t h o s e i s sues , t h e Distr ict J u d g e had 
n o power t o restore t h e m in another form; and (2) t h a t t h e i ssue 
did n o t arise as b e t w e e n t h e plaintiff and t h e added defendant . 
Of course, t h e striking off of t h e t w o i s sues ment ioned above w a s 
done w h e n t h e added defendants were n o t parties t o the sui t , and 
i t w a s c o m p e t e n t t o t h e plaintiff and t h e added defendants t o agree 
t o the framing of th i s i s sue . T h e y did not , however , so agree, and, 

i (1913) 16 N. L. R. 83. 
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F„ J. de Saram, for t h e plaintiff, a p p e l l a n t . — T h e Dis tr ic t J u d g e 
is wrong in holding w i thout ev idence t h a t t h e effect of t h e a g r e e m e n t . 
D 1 is t h e s a m e as t h a t of t h e a g r e e m e n t in t h e c a s e of Meyappa-
Chetty v. Ramanathan.1 On i t s face D 1 is n o t i l legal , and c o n t a i n s 
n o i l legal condit ions . I t i s n o t contrary t o t h e po l icy of t h e O p i u m 

» (1913) 16 N. L. B. 33. 

a s b e t w e e n t h e plaintiff and t h e added d e f e n d a n t s , t h e Di s tr i c t 
J u d g e h a d n o right t o f r a m e t h e i s sue , b e c a u s e , c learly , t h e i s sue w a s 
n o t one t h a t arose as b e t w e e n t h e s e part ies . I n support of t h e o ther 
content ion of t h e appe l lant ' s counse l , n a m e l y , t h a t a s b e t w e e n t h e 
plaintiff and t h e original d e f e n d a n t s , t h e i s s u e or i t s equ iva l en t h a d 
b e e n framed but s truck o u t , and t h e J u d g e h a d therefore n o right t o 
re-frame it , h e c i ted a c a s e from t h e Indian Law Reports (vol. 4, 
Calcutta Series, p. 572), i n w h i c h i t w a s he ld t h a t w h e n t h e Court h a d 
once dec ided , as b e t w e e n t h e part ies , t h a t a n i s s u e d id n o t arise and 
refused t o f rame it , i t could n o t s u b s e q u e n t l y f r a m e t h e s a m e i s sue . 
T h a t case h a s n o appl icat ion t o t h e present . H e r e t h e i s s u e h a d b e e n 
framed, b u t o n t h e m o t i o n of t h e de fendants t h e J u d g e s truck it o u t , 
N o w , there is n o provis ion i n our Code for str iking o u t i s sues o n c e 
framed. W h i l e t h e I n d i a n Code of Civil Procedure h a s s u c h a 
provis ion, our Code curiously h a s provis ion only for a m e n d i n g 
i s sues and t h e f raming of fresh i s sues . Clearly, under our Code a n 
i s sue o n c e f ramed m u s t remain unt i l dec ided . If t h e po in t invo lved 
in t h e i s sue is n o t pressed by e i ther party , t h e fac t m a y be n o t e d a n d 
t a k e n in to considerat ion in t h e j u d g m e n t , or if t h e i s s u e goes t o t h e 
root of t h e case , i t m a y b e dec ided and j u d g m e n t entered accord ing ly ; 
b u t t h e i s sue cannot b e struck o u t . S o t h a t t h e t w o i s s u e s referred 
t o above m u s t b e d e e m e d t o h a v e remained t o b e dec ided . More­
over, t h e n e w i s sue f ramed b y t h e J u d g e raises t h e ques t ion as t o 
t h e legal i ty of t h e a g r e e m e n t sued u p o n . I th ink t h a t a Court c a n 
a l w a y s ex mero motu suo raise s u c h a ques t ion . N o Court is b o u n d 
t o g ive j u d g m e n t uphold ing a contract w h i c h , owing t o i t s b e i n g 
against publ ic pol icy or good mora l s or for s o m e s u c h reason , i s 
i l legal . I wou ld for t h e s e reasons over-rule t h e appe l lant ' s objec­
t ions t o t h e i ssue f ramed b y t h e Dis tr ic t J u d g e as t o t h e i l legal i ty 
of t h e contract sued upon . N o w , t h e dec i s ion of t h e i s s u e i s , t o m y 
m i n d , l ike ly t o invo lve t h e so lut ion of q u e s t i o n s of s o m e d o u b t a n d 
difficulty, and, poss ibly , as urged by t h e appe l lant ' s counse l , a 
re-considerat ion of t h e j u d g m e n t i n t h e c a s e of Meyappa Chetty v. 
Ramanathan.1 I therefore th ink t h a t t h e Di s tr i c t J u d g e ' s j u d g m e n t 
o n t h e i s sue should b e dea l t w i t h in appeal b y a ful ler B e n c h , a n d I ' 
w o u l d sugges t t h a t t h e case b e referred t o a B e n c h of three J u d g e s . 

ENNIS J . — I concur. 
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1918. Ordinance. A deed should not be l ight ly presumed t o be i l legal. 
Fernando c. W h e r e t w o construct ions are possible , a construct ion that favours 
Bamanathan t h e val idi ty of t h e agreement should be g iven t o the deed (Chitty 

on Contracts, 15th ed:, p. 644). T h e interpretation of w h a t i s 
t h e public pol icy of t h e Ordinance should be done w i t h care. 
Richardson v. Mellish,1 Davies v. Davies,2 Jamson v. Driefontein 
Consolidated Mines, Ltd.3 W e m u s t look to the preamble and t h e 
provisions of an Ordinance t o discover i ts policy (Maxwell, 5th ed., 
p. 635). The Ordinance in quest ion provides for certain checks 
o n the accounts and m e t h o d s of sale , which enable the Government 
t o obta in information as t o t h e profits for t h e purposes of revenue. 
T h e t erms of D 1 are cons i s tent w i t h carrying on of the business 
according to t h e provisions of t h e Ordinance, and mere ly provide 
for the pooling of t h e profits and losses by t h e partners. This i s 
o n l y a form of insurance against l o s s ; it i s n o t i l legal. 

Meyappa Chetty v. Ramanathan 4 cannot be applied t o th i s case . 
T h e fac t s found there do not exist here. Further , it w a s dec ided 
o n the authori ty of Padmanabhan v. Sarda,* w h i c h w a s dec ided 
o n the I n d i a n O pium Act , wh ich differs from our Ordinance. I n 
Padmanabhan v. Sarda 6 and in the cases c i ted in it (Marudamuthu 
Pillaiv. Rangasamy Mooppan,' Shahav. Shaha 7 ) i t i s clear1, t h a t there 
w a s either a direct breach of t h e provisions of t h e act or of t h e rules 
under i t , or of the condit ions of the l i censes . There is no such 
breach here, and t h e condit ions of t h e l icense i s sued under t h e 
Ordinance are in our favour. There is no prohibition against 
transfer; a partnership does not necessari ly involve a transfer 
(Shankar v. Khan 8 ) . Further , in t h e working of our Ordinance 
a s s i g n m e n t s of r ights by l i censees have b e e n recognized by t h e 
G o v e r n m e n t , and are not considered contrary t o i ts provisions. 
T h e pol icy of our Ordinance is to s ee t h a t n o o p i u m is sold except 
under t h e control of a l i censed person. T h e policy of t h e Ordinance 
i s no t t o prohibit t h e sale of o p i u m by unl icensed persons under the 
control of l i censed persons. I n t h e present case each shop is under 
t h e direct control of t h e l i censee , and the profits of all t h e shops 
are m a s s e d together for dividing t h e profits. 

T h e agreement in Meyappa Chetty v. Ramanathan * is n o t il legal, 
a n d t h a t decis ion is n o t wrong. The difference b e t w e e n our Ordi­
n a n c e and t h e I n d i a n Act w a s not pointed out in t h a t case . Counsel 
also c i ted Brown v. Duncan,* Hyams v. Stuart King.10 

H. A. Jayewardene (wi th h i m Elliott), for the first defendant , 
r e s p o n d e n t . — T h e deed in quest ion conta ins an agreement to carry 
o n t h e bus iness of sel l ing o p i u m in partnership. I t is not mere ly 

1 2 Bin?. 252. * 24 Mad. 401. 
2 36 Ch. D. 364. 7 (1874) 21 W. B. 289. 
* (1902) A. C. 484. » (1879) 2 All. 411. 
« (1918) 16 N. h. B. 33. • (1829) 10 B. <t C. 92. 
« 35 Mad 582. 1 0 tf«W) 2 K. B. 696, at pp. 727, 728. 
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a n a g r e e m e n t t o snare t h e profits . B a c h of t h e p a r t n e r s w a s a 
principal , and carried o n t h e entire bus iness ac t ive ly . T h e a g r e e m e n t 
in quest ion i s aga inst t h e spirit of t h e Ordinance. E v e n a n agree­
m e n t t o share in t h e profits w o u l d b e contrary t o t h e po l icy of t h e 
Ordinance . B u t here the property w a s v e s t e d i n all t h e partners . 
T h e y were t o m a n a g e t h e ent ire bus ines s , and t h e books were* t o b e 
u n d e r t h e joint control of all . There is n o t h i n g t o d i s t ingui sh t h i s 
c a s e from Padmanabhan v. Sarda 1 a n d Meyappa Chetty v. Bama-
natlvan,.2 There is a n i m p l i e d provis ion against transfer i n t h e 
Ordinance . 

Counse l a l so referred t o Per i s v. Fernando.3 

H. J. G. Pereira, for t h e s econd defendant , r e spondent . 

F. M. de Saram, for t h e third, fourth, s e v e n t h , a n d e i g h t h added 

d e f e n d a n t s , r e spondent s . 

F. J. de Saram, i n reply . 
Cur. adv.. vult. 

J u l y 8 , 1913 . WOOD BENTON A . C . J . — 

T h e p o i n t of l a w w i t h w h i c h a lone I a m concerned i n t h e present 
c a s e i s raised b y t h e fo l lowing i s s u e : " I s t h e a g r e e m e n t s u e d o n 
contrary t o t h e po l i cy of t h e O p i u m Ordinance , 1899, and , therefore , 
i l l ega l? " 

T h e learned Dis tr ic t J u d g e , fo l lowing t h e dec i s ion i n Meyappa 
Chetty v. Ramanathan,2 a n s w e r e d th i s q u e s t i o n in t h e affirmative, 
a n d h a s d i smis sed t h e plaintiff 's ac t ion w i t h c o s t s . 

A l t h o u g h t h e first de fendant -respondent w a s e x a m i n e d as a 
w i t n e s s , and a f e w ques t ions were p u t t o t h e plaintiff b y t h e Di s tr i c t 
J u d g e h imse l f w i t h a v i e w t o de termin ing h i s pos i t ion u n d e r t h e 
a g r e e m e n t , t h e c a s e h a s n o t b e e n tr ied o n e v i d e n c e i n t h e Di s tr i c t 
Court . T h e D i s t r i c t J u d g e recorded n o finding o n t h e e v i d e n c e of 
t h e first de fendant , but h a s d i sposed of t h e i s s u e as t o t h e l e g a l i t y of 
t h e a g r e e m e n t i n sui t on a construct ion of t h e l a n g u a g e a n d s c o p e 
of t h e a g r e e m e n t itself, poss ib ly k e e p i n g t h e plaintiff 's a d m i s s i o n s 
t o t h e Court in v i e w . I propose in th i s re spec t t o fo l low h i s e x a m p l e , 
w i t h a reference, however , t o t h e p lead ings in t h e act ion for t h e 
purpose of ascerta ining w h a t t h e part ies t h e m s e l v e s unders tood t h e 
a g r e e m e n t t o m e a n . 

T h e a g r e e m e n t in ques t ion i s a deed of partnership in t h e o p i u m 
trade b e t w e e n t h e plaintiff, t h e de fendant s , a n d certa in o ther 
part ies . " T h e plaintiff ," s a y s t h e l earned D i s t r i c t J u d g e , " i s a 
l i censee w i t h regard t o s o m e p l a c e s only , a n d t h e effect of t h e 
partnership d e e d i s t o central ize in t h e h a n d s of t h e m e m b e r s of t h e 
partnership t h e m a n a g e m e n t of all t h e o p i u m l i c e n s e s granted t o 

" 35 Mad. 582. a (1913) ie tf. L . B. 83. 
3 (1906) 1 Bal. 199. 
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different persons . T h e expenses of all t h e o p i u m B h o p s are to b e 
defrayed from partnership funds . T h e m a n a g e m e n t of t h e different 
shops i s p laced i n t h e hands of LetcMrnanan ( the second defendant) , 
w h o , according to t h e deed ( D 1), had only s o m e l i censes , and B a m a -
n a t h a n ( the first defendant) , w h o w a s n o t a partner and he ld n o 
l i c e n s e . " 

T h e Dis tr ic t J u d g e h a s , I think, interpreted the agreement cor­
rect ly . I t rec i tes t h a t " t h e part ies of t h e first part " h a v e purchased 
t h e o p i u m l i censes for t h e p laces specified i n schedule I . , and " t h e 
part ies of the s econd part " t h o s e for t h e places specified in schedule 
EE. T h e a g r e e m e n t is " t o carry o n t h e bus iness of sel l ing op ium " 
at t h e p laces enumerated in t h e s e schedules . " The bus iness 
already done at t h e p laces aforesaid" is " t o b e d e e m e d and taken t o 
h a v e b e e n done on account, of the partnership. T h e m a n a g e m e n t 
of t h e said bus iness shal l b e i n t h e hands of t h e said B a m a n a t h a n 
C h e t t y and L e t c h i m a n a n C h e t t y , w h o shal l carry o n t h e said bus iness 
t o t h e sat is fact ion of t h e p a r t n e r s . " T h e necessary funds are t o b e 
contr ibuted, t h e e x p e n s e s borne, and the profits divided, in certain 
specified proportions. " N o n e of t h e partners shall , during t h e 
cont inuance of th i s agreement , b e engaged or interested directly or 
indirect ly in t h e bus ines s of se l l ing o p i u m , except under th i s agree­
m e n t , and if any of t h e said partners shall b e gui l ty of a breach of 
t h e provis ions in th i s c lause contained h e shal l p a y t o t h e said 
m a n a g e r s for the benefit of the partnership t h e s u m of rupees o n e 
thousand ( E s . 1 ,000) ." T h e p leadings and the i s sues m a k e mat ters , 
if poss ible , clearer. T h e plaint s e t s out t h e effect of t h e deed by 
wh ich t h e part ies " agreed to carry on t h e bus iness of se l l ing o p i u m , " 
al leges t h a t " t h e m a n a g e m e n t of t h e said bus iness and all i t s 
property, inc luding all books of account , h a v e a lways been in t h e 
cus tody and under t h e control of t h e d e f e n d a n t s , " and c la ims an 
account o n t h a t bas i s . T h e first and second defendants admit t h e 
partnership , b u t d e n y t h a t t h e y were managers of t h e bus iness or 
in control of i t s property. One of t h e i s sues framed embodied t h e 
quest ion , raised by these pleadings , w h e t h e r the first and second 
de fendant s were managers of t h e bus ines s or not , and, apart from 
t h e brief e x a m i n a t i o n of t h e plaintiff by t h e Court, t h e on ly ev idence 
recorded in t h e case re lated t o t h a t i ssue . 

T h e agreement sued on. w a s , in m y opinion, a partnership in t h e 
b u s i n e s s of o p i u m sel l ing b e t w e e n persons , s o m e of w h o m had, whi le 
o thers had not , l i censes applicable t o t h e p laces a t wh ich under t h e 
a g r e e m e n t t h e o p i u m w a s t o be sold. I t is scarcely necessary t o 
s a y t h a t , for t h e purposes of such an agreement , each partner w a s 
engaged in " sel l ing " o p i u m , w h e t h e r h e did so directly or through 
t h e a g e n c y of a co-partner. If Meyappa Chetty v. Ramanatihan 1 

w a s r ight ly decided, t h e agreement w i t h wh ich w e are here con­
cerned w a s contrary t o t h e pol icy of t h e Opi um Ordinance, 1899 

1 (1913)16 N. L. B. 33. 
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( N o . 5 of 1899), and , therefore, i l legal . .The effect of Meyappa 
Chetty v. Ramanathan 1 is no t t o b e w h i t t l e d a w a y "by arguing t h a t 
t h e case t u r n e d o n t h e particular d e e d w h i c h t h e Court h a d t o 
interpret . T h e ratio decidendi w a s t h i s : " S e c t i o n 6 of t h e O p i u m 
Ordinance , 1899 ( N o . 5 of 1899), i s sufficient t o s t a m p w i t h i l l egal i ty 
a n d render unenforceable r ights aris ing under a. partnership in t h e 
o p i u m bus iness w h e n a n un l i censed person c la iming t o h a v e b e s n 
a partner h a s b e e n engaged as s u c h in furthering i t s i n t e r e s t s . " 
W a s t h e n Meyappa Chetty v. Ramanathan 1 r ight ly d e c i d e d ? I 
wi l l dea l w i t h th i s ques t ion first apart from, a n d t h e n upon , t h e 
author i t i es . 

T h e principle t h a t h a s t o b e k e p t in v i e w is c lear. " I f it be 
s h o w n , " said Parke B . in Smith v. Mawhood,2 " t h a t t h e L e g i s l a t u r e 
i n t e n d e d t o prohibit a n y contract , t h e n w h e t h e r t h i s w e r e for t h e 
purpose of r evenue or n o t , t h e contract i s i l legal and vo id , a n d n o 
r ight of ac t ion c a n arise o u t of i t . " " T h e ques t ion i s , " sa id 
Alderson B . in t h e s a m e case (ubi supra, at page 464), " does t h e 
Leg i s la ture m e a n t o prohibi t t h e a c t done or n o t ? If it does , 
w h e t h e r i t be for t h e purpose of r evenue or o therwise , t h e n t h e 
d o i n g of t h e ac t i s a breach of t h e l a w , a n d n o right of ac t ion c a n 
arise out of i t . " W h e t h e r in a n y e n a c t m e n t t h e Leg i s la ture h a s 
prohibi ted a part icular contract or a c t i s a p r o b l e m t h a t h a s t o b e 
so lved in t h e l ight of t h e le t ter a n d t h e spirit of t h e provis ions of 
t h a t e n a c t m e n t v i e w e d as a w h o l e . A l t h o u g h a contract or ac t 
m a y be m a d e i l legal b y a s t a t u t e p a s s e d for t h e pro tec t ion of 
revenue a lone (Smith v. Mawhood 2), t h e p r e s u m p t i o n of i l l egal i ty 
wil l be greater where the s t a t u t e is o n e e m b r a c i n g o ther i m p o r t a n t 
objec t s of publ ic pol icy as wel l ( see Boistub Chum Naun v. Wooma 
Churn Sen s ) , and w h e r e i t conta ins prohibitory l a n g u a g e , bes ides 
i m p o s i n g a p e n a l t y . T h e history of o p i u m leg is lat ion i n t h i s 
country , and t h e l a n g u a g e and s c o p e of Ordinance N o . 5 of 1899 , 
u n d e r w h i c h t h e present case h a s t o b e dec ided , s h o w c o n c l u s i v e l y 
t h a t t h e L e g i s l a t u r e i n t e n d e d , n o t m e r e l y or chief ly t o pro tec t 
t h e revenue , b u t t o prohibit t h e sa le of o p i u m , e x c e p t under 
condi t ions prescribed b y itself, a n d t h a t t h e l a w , as dec lared b y 
Ordinance N o . 5 of 1899 , requires t h a t n o person shal l sel l 
o p i u m a s a principal u n l e s s h e h a s b e e n d u l y l i censed t o sel l i t 
a t t h e particular s h o p or shops t o w h i c h t h e l i cense re lates . T h e 
earl iest e n a c t m e n t re lat ive t o t h e subjec t in C e y l o n i s Ordinance 
N o . 19 of 1867, t h e short t i t l e of w h i c h descr ibes i t a s " A n Ordi­
n a n c e t o restrict t h e u s e of O p i u m a n d B h a n g , " w h i l e t h e p r e a m b l e 
reci ted t h a t " i t i s e x p e d i e n t t o restrict t h e u s e of o p i u m a n d t o pro­
hibit t h e sa l e thereof e x c e p t b y d u l y l i c e n s e d p e r s o n s . " S e c t i o n 3 
accordingly , c o m b i n i n g t h e effect of t h e provis ions of s e c t i o n s 5 a n d 6 
of Ordinance N o . 5 of 1899 , provides t h a t " i t shal l n o t b e lawful for 

i (1913) 16 N. L. R. 33. * (1843) 14M.<tW.,at page 463. 
« (1889) I. L. R. 16 Cal. 436. 
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a n y person in any p lace ( to wh ich t h e Ordinance applies) to possess 
o p i u m in any quant i ty beyond t w o pounds in weight , or t o sell b y 
wholesa le or retail , or t o offer or expose for sa le or to suffer or permit 
t o be so ld , o p i u m " w i thout a l icense . T h e l icense m a y be revoked 
w h e n e v e r t h e proper authori ty d e e m s it expedient t o do so (sect ion 
5) , a n d a p e n a l t y is prescribed in case of breach of any of t h e pro­
vis ions of t h e Ordinance (sect ion 6). The form of t h e l icense to sell 
o p i u m g iven in t h e schedule embodies an express s t a t e m e n t of t h e 
particular shop at which t h e sale of op ium is authorized under the 
l i cense . This Ordinance w a s amended in detai ls by Ordinances 
N o . 4 of 1878, N o . 9 of 1889, N o . 2 of 1893, and N o . 9 of 1897 . 
T h e s e e n a c t m e n t s were in turn repealed by Ordinance N o . 5 of 1899, 
t h e preamble of wh ich s ta tes that " it is expedient to consol idate and 
a m e n d t h e l aw relat ing to t h e possess ion and sale of o p i u m . " S a v e 
t h a t it does n o t reproduce t h e language of t h e preamble of Ordinance 
N o . 19 of 1876, Ordinance N o . 5 of 1899 r e r e n a c t s the substance of 
t h e entire body of provisions contained in t h a t e n a c t m e n t and in 
t h e a m e n d i n g Ordinances . I t declares unlawful the possess ion of 
o p i u m exceed ing a certain we ight , or t h e sale , either b y wholesale 
or retail , of any quant i ty of o p i u m , w i thout a l i cense (sect ions 5 and 
6). I t cons t i tu te s a " proper authority " by wh ich l icenses m a y be 
granted (sect ions 4 and 7), and empowers t h e proper authority to 
refuse t o grant any l icense at discretion, or t o annex t o the grant any 
condit ions , prescribing certain condit ions which , in any event , m u s t 
be incorporated in t h e l icense (sect ion 15 ( 1 ) ) . The l icense m a y b e 
revoked by t h e proper authority for t h e breach of any of i ts condi­
t ions or "for any reason w h a t e v e r " (sect ion 15 ( 2 ) ) . Sa les of o p i u m 
are t o be for ready m o n e y ( sect ion 16 ( 1 ) ) , and penalt ies are provided 
for breaches of t h e requirements of t h e Ordinance. Reproducing 
a lmos t in t e r m s a provision which will b e found in Ordinance N o . 19 
of 1876 and i t s a m e n d i n g legis lat ion, it exc ludes , from the general 
prohibit ion of possess ion or sale w i thout a l icense , o p i u m bona fide 
required for medica l p u r p o s e s — " t h e burden of proving whereof shall 
l ie on t h e person al leging t h e s a m e in his defence " — b y any medical 
practit ioner, c h e m i s t , or druggist ( sect ion 19). T h e insert ion in t h e 
Ordinance of such a n except ion adds force to the v i ew that but for 
i ts presence such possess ion or sale would be i l legal. The form of 
l i cense g iven in the schedule to Ordinance N o . 5 of 1899 provides for 
t h e particular shop t o w h i c h t h e l i cense relates being specified. 
A l though l icenses for t h e sale of o p i u m h a v e b e e n granted from 1867 
downwards , no t a s ingle ins tance h a s b e e n g iven t o u s of the grant 
of such a l i cense t o a synd ica te as such , or of i ts be ing he ld that t h e 
grant of a l i cense t o o n e m e m b e r of s u c h a syndicate wou ld legal ize 
t h e sale of o p i u m by i t s other un l i censed m e m b e r s . T h e t e r m s of 
t h e l i cense granted under Ordinance N o . 5 of 1899, a form of wh ich 
h a s been suppl ied to u s , point t o t h e conclusion t h a t t h e l icense is 
in tended t o b e , and is , a pure ly personal privi lege. Al though, in 
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t h o s e c lauses w h i c h deal w i t h s u c h m a t t e r s as their internal condi­
t i on a reference i s m a d e t o t h e " p r e m i s e s l i c ensed " — a provis ion 
na tura l e n o u g h in v i e w of t h e fac t t h a t t h e l i cense is confined t o t h e 
part icu lar premise s w h i c h i t speci f ies—it i s " t h e l i c e n s e e " w h o h a s 
" t o s e e t h a t all rece ipts and disposals of o p i u m ar9 regularly en tered 
i n t h e s tock book i m m e d i a t e l y t h e t ransac t ion t a k e s p lace , all t h e 
c o l u m n s in t h e book be ing correct ly filled in , and t h e q u a n t i t y in 
s tock a t t h e beg inn ing a n d e n d of t h e day be ing c learly s h o w n . " 
I t i s " t h e l i censee " w h o h a s t o s u b m i t t o " t h e proper author i ty " 
f o r approval t h e n a m e s of t h e persons w h o m h e proposes t o e m p l o y 
a t t h e l i c ensed p r e m i s e s . I t i s " t h e l i c e n s e e " w h o h a s " t o m a k e 
a n entry i n a book t o b e k e p t for t h a t purpose , g iv ing t h e ful l n a m e 
a n d address of t h e purchaser and g iv ing t h e q u a n t i t y so ld t o h i m , 
a n d t h e da t e of sa le , w h e n e v e r o p i u m e x c e e d i n g four d r a c h m s in 
w e i g h t i s sold a t a n y o n e t i m e . " Condi t ions of t h i s character 
surely i n d i c a t e — a n d others m i g h t h a v e b e e n c i t ed t o t h e s a m e 
e f fec t—an in tent ion t h a t each l i c e n s e shal l re la te t o a specif ied s h o p , 
a n d t h a t t h e b u s i n e s s of se l l ing o p i u m at t h a t shop sha l l b e carried 
o n , w i t h s u c h properly regulated a s s i s t a n c e as m a y b e neces sary , b y 
" t h e l i censee " a n d b y h i m alone. 

I t is argued, however , t h a t t h e words " suffer or p e r m i t t o b e 
sold " in sec t ion 6 of Ordinance N o . 5 of 1899 m a k e a difference, a n d 
e n a b l e b y impl i ca t ion " t h e l i censee " t o author ize an unqual i f ied 
person t o ac t for h i m as principal . I a m w h o l l y u n a b l e t o agree . 
T h e words in ques t ion occur , as I h a v e s h o w n , in Ordinance N o . 19 
of 1867, t h e a v o w e d object of w h i c h w a s t o prohibit t h e sa le of o p i u m 
" e x c e p t b y du ly l i c s n s e d p e r s o n s . " I n s t e a d of res tr ic t ing t h e 
prohibit ion conta ined in s ec t ion 6 of Ordinance N o . 5 of 1899, t h e y 
enlarge i t s scope . T h e express ion is o n e a l m o s t of c o m m o n 
form in leg is lat ion of th i s character , and m e r e l y m e a n s t h a t t h e 
l i censee c a n n o t she l ter h imse l f aga inst a charge of h a v i n g ef fected 
a prohibited sa l e by al leging t h a t it w a s not his personal a c t w h e r e 
i t took p lace b y h i s permis s ion or sufferance. 

I c o m e n o w t o t h e authori t ies . Padmanabhan v. Sarda1 i s 
d irect ly in point . T h e o n l y p o i n t s in regard t o w h i c h t h e appel ­
l a n t ' s counse l sought t o d i s t ingui sh t h e I n d i a n O p i u m A c t — A c t I. 
of 1878—from Ordinance N o . 5 of 1899 were t h e a b s e n c e in t h e 
former of t h e words " suffer or p e r m i t t o b e u s e d , " a n d t h e a b s e n c e 
i n t h e la t ter of a n y prohibit ion of transfer. I h a v e a l ready d e a l t w i t h 
t h e p h r a s e — t o w h i c h s u c h m y s t i c force i s sought t o b e a t t a c h e d — 
" suffer or p e r m i t t o b e u s e d , " a n d h a v e n o t h i n g further t o s a y 
a b o u t i t . There i s n o prohibit ion of transfer in t h e Tnftfan O p i u m 
A c t . T h e prohibit ion referred t o i n Padmanabhan v. Sarda 1 w a s 
c o n t a i n e d in t h e l i cense . B u t t h e ques t ion of the . t rans fer w a s o n l y 
o n e of t h e po ints raised in t h e c a s e . Padmanabhan v. Sarda 1 w a s 
e x p r e s s l y dec ided o n t h e ground t h a t t h e provis ions of t h e O p i u m 

1 (1911) 21 Mad. L. J. 425. 
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A c t , tike t h o s e of t h e Abkari Ac t , " a s a whole s h o w clearly t h a t 
every person carrying o n ( the bus iness) as a principal m u s t b e 
l i c e n s e d , " and t h a t , " t o hold t h a t a person W h o has not got a l icense 
c a n sti l l b s a partner w i t h o n e w h o h a s a l icense , and as such partner 
carry o n t h e bus iness w i t h or w i thout t h e other, would enable t h e 
unl icensed partner t o evade the l iabil it ies in tended b y t h e l a w t o b e 
c a s t o n persons carrying o n (that) b u s i n e s s . " " W e ought perhaps 
t o m e n t i o n , " t h e judgment proceeds , " t h a t t h e appel lant ' s vakil 
w i s h e s t o m a k e o u t t h a t h i s c l ient did n o t real ly b e c o m e a partner 
w i t h t h e defendants , but mere ly b e c a m e ent i t led t o a share of t h e 
profits of t h e bus iness in consideration of financing i t , but th i s 
c o n t s n t i o n i s obvious ly contrary t o t h e case s e t out i n t h e plaint , 
and w e m u s t dec l ine t o consider i t . " The plaint and t h e ev idence 
of t h e plaintiff h imsel f at t h e trial m a k e these observat ions equal ly 
appl icable t o t h e present case . T h e decis ion of t h e H i g h Court of 
Madras in Padmanabhan v. Sarda 1 i s supported b y a large body of 
analogous authorit ies . I will g ive t w o i l lustrations only . I n 
Shaha v. Shaha,2 Sir Richard Couch C.J . and Glover J . h e l d 
t h a t an agreement whereby t h e holder of a l icense for keep ing 
a w i n e shop let t h e shop and t h e use of t h e l i cense for a fixed 
t e r m , receiving rent , w a s contrary to t h e pol icy of t h e law as 
declared in t h e B e n g a l Ac t I I . of 1866, and therefore il legal. T h e 
appe l lant ' s counse l sought t o dis t inguish this case by contending 
t h a t it turned o n t h e fact that there had been a direct contravent ion 
of t h e l aw . B u t that is no t so . I h a v e examined Act I I . of 1866. 
I t conta ins no direct prohibit ion of sub- let t ing. T h e report of t h e 
case s h o w s t h a t no such prohibition was . contained in t h e l i c e n s e . 
T h e ratio decidendi is t h u s e x p r e s s e d : " T h e person t o be l icensed 
is the keeper of the shop, and i t is in tended that it shal l b e k e p t b y 
t h e person w h o had t h e l i cense . Keep ing a shop is not le t t ing it 
o u t to another person and receiving a rent for it . ' A m a n w h o lets 
h i s h o u s e or shop t o another cannot properly b e sa id t o k e e p i t ; 
and w h e n t h e l a w speaks of t h e keepers of t h e s e houses or p laces of 
e n t e r t a i n m e n t , it m u s t m e a n t h e persons w h o really keep t h e m , 
t h a t i s , t h e persons w h o dwe l l i n , and h a v e t h e m a n a g e m e n t and 
control of, t h e m . This is w h a t m u s t b e understood b y keeping a 
h o u s e of e n t e r t a i n m e n t . " 

A n d , again, " I t i s clear t h a t w h a t is i n t e n d s d is t h a t t h e person 
w h o h a s t h e l i cense shal l k e e p t h e shop or p lace of enter ta inment , 
and shal l b e l iable for t h e ac t s of h i s servant or t h e person w h o m a y 
b e in charge of it . A contract of th i s k ind , b y w h i c h h e l e t s t h e s h o p 
a n d t h e u s e of t h e l i cense for a fixed t erm, receiv ing rent , i s contrary 
t o t h e pol icy of t h e l aw . I t i s in fact a contract to do that which 
t h e l a w in tended should not b e done , and i t appears t o u s to c o m e 
c learly w i t h i n t h e rule tha,t a contract t o do that w h i c h is i l legal , 
or i s contrary t o publ ic pol icy , cannot b e enforced ." 

» (1911) 21 Mad. L. J. 42S. " (1874) 21 W. R. 289. 
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e n t e r e d in to a n a g r e e m e n t w i t h t h e de fendant t h a t t h e y should b e 
p a r t n e r s in t h e b u s i n e s s of v e n d i n g arrack a n d t o d d y , t h e plaintiff 
h a v i n g a l i cense for t o d d y a n d t h e de fendant h a v i n g a l i c e n s e for 
arrack. A t t h e t i m e t h i s contract w a s en tered in to it w a s a rule of 
t h e G o v e r n m e n t , under t h e Abkari A c t , t h a t n o person h a v i n g a 
t o d d y l i cense shou ld b e in teres ted in a n arrack b u s i n e s s , a n d vice 
•vent. S u b r a h m a n i a A y y a r a n d D a v i e s J J . he ld t h a t t h e contrac t 
w a s vo id under t h e rule , but added , " apart f rom th i s , w e shou ld 
h o l d t h a t t h e contract w a s inval id a lso o n t h e ground t h a t t h e 
l i c e n s e in e a o h case w a s t o b e obta ined b y o n l y o n e of t h e par tners . 
T h e provision's of t h e Abkari A c t , as a w h o l e , s h o w c learly t h a t 
e v e r y person carrying on abkari b u s i n e s s as a principal m u s t b e 
l i c e n s e d under t h e A c t . T h e reason is obv ious t h a t , u n l e s s h e w e r e 
l i c e n s e d , there could b e n o control over h i m . " T h e case of Jamson 
v. Driefontein Consolidated Mines, Ltd.,' t o w h i c h I ca l led t h e a t t e n ­
t i o n of counse l during t h e a r g u m e n t , o n l y s h o w s t h a t t h e grounds of 
" publ ic pol icy " at c o m m o n l a w shou ld n o t b e e x t e n d e d b y Courts 
o f jus t ice . I t i s n o author i ty against t h e creat ion of s t a t u t o r y 
grounds of " publ ic p o l i c y , " and t h e c a s e s t h a t I h a v e e x a m i n e d or 
c i t ed i n t h e course of th i s j u d g m e n t , w h i c h m i g h t b e m u l t i p l i s d 
indef ini te ly , prove t h a t t h e s e m a y b e created b y t h e L e g i s l a t u r e 
e i ther express ly or b y neces sary impl ica t ion . 

I n m y opinion, t h e dec i s ion of t h e D i s t r i c t J u d g e is r ight , a n d 
t h i s appeal should , o n t h e author i ty of Meyappa Chetty v. Rama-
nathan,* h a v e b e e n d i s m i s s e d w i t h c o s t s b y t h e B e n c h before w h i c h 
i t originally c a m e . 

PEREIBA J . — 

T h e plaintiff in th i s c a s e is o n e of t h e part ies t o partnersh ip d e e d 
N o . 3 , 0 8 0 dated March 3 , 1910 ( D 1). T h e t w o d e f e n d a n t s are a lso 
part ies t o t h a t d e e d , and in addi t ion t o be ing m e m b e r s of t h e 
partnersh ip c o n s t i t u t e d thereby , t h e d e f e n d a n t s w e r e t h e m a n a g e r s 
(appo in ted b y m e a n s of t h e s a m e deed) of t h e b u s i n e s s of t h e 
partnership . T h e partnership h a s n o w b e e n d i s so lved b y effluxion 
of t i m e , and t h e plaintiff s u e s t h e d e f e n d a n t s for a n account -of the ir 
m a n a g e m e n t and of t h e affairs of t h e partnersh ip , a n d for t h e 
recovery of w h a t m a y be found t o b e d u e t o t h e plaintiff thereon . 
T h e added d e f e n d a n t s are t h e o t h e r m e m b e r s of t h e partnersh ip 
c o n s t i t u t e d b y deed D 1. After i s s u e s w e r e f r a m e d s o m e e v i d e n c e 
w a s t a k e n b y t h e Dis tr ic t J u d g e , and , o n F e b r u a r y 19 , 1913 , h e m a d e 
order a s f o l l o w s : " T h e d e e d s u e d o n w a s v e r y s imi lar in t e r m s t o 
d e e d h e l d t o b e i l legal in c a s e N o . 3 1 , 8 8 2 , a n d I f r a m e d t h e fo l lowing 
i s s u e : ' I s t h e a g r e e m e n t s u e d o n contrary t o t h e po l icy of t h e 
O p i u m Ordinance , 1899 , a n d therefore i l l ega l? ' " A n d h e e v e n t u a l l y 

• (1900) I. L. B. 24 Mad. 401. * (1902) A. C. 484. 
» (1913) 16 N. L. B. 33. 
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he ld t h a t t h e agreement in quest ion w a s i l legal, and dismissed the 
plaintiff's c la im. This Court h a s already pronounced upon t h e 
right qf t h e Distr ict J u d g e t o frame, at t h e s tage of t h e case at which 
h e did, t h e i s sue m e n t i o n e d above, and t h e quest ion now for con­
sideration is whe ther t h a t i s sue has been rightly decided. I confess 
I find it difficult t o say where o n e should look t o discover t h e 
" pol icy of an Ordinance ." T h e preamble is perhaps t h e safest , 
and is certainly t h e m o s t invi t ing , direction t o look in, and t h e policy 
t o be gathered from t h e preamble of t h e Ordinance in quest ion, 
n a m e l y , Ordinance N o . 5 of 1899, i s t h e " consolidation and amend­
m e n t of t h e l aw relat ing t o t h e possess ion and sale of o p i u m . " I f 
th i s i s t h e pol icy t h a t w e are t o concern ourse lves w i t h , I h a v e n o 
hes i ta t ion in say ing t h a t in deed D 1 there i s absolutely nothing 
contrary t o t h i s pol icy . Of course w e are n o w deal ing w i t h a 
repealed Ordinance, and if t h e Dis tr ic t J u d g e had in v i ew t h e 
Ordinance as regards t h e possess ion and sale of o p i u m n o w in force, 
w h i c h , however , has n o application t o this case , t h e policy t o b e 
gathered from t h e preamble of t h a t Ordinance (Ordinance N o . 5 of 
1910) i s , i t wi l l b e s e e n , t h e " restriction of t h e consumpt ion of o p i u m 
in C e y l o n . " W h a t e v e r t h e pol icy of t h e Legis lature m a y have been 
in pass ing ei ther Ordinance, t h e Distr ict J u d g e apparently th inks 
t h a t t h e deed in quest ion contravenes s o m e " public p o l i c y , " 
b e c a u s e at t h e very c o m m e n c e m e n t of h i s order of February 19, 
1913 , h e s a y s , " T h e t e r m s of t h e deed of partnership indicate that 
t h e agreement is contrary t o publ ic p o l i c y . " If t h e pol icy of t h e 
o n e Ordinance or t h e other c a n be brought under t h a t des ignat ion— 
" publ ic pol icy " — a n d t h e deed is found t o b e contrary to that 
pol icy , there can be n o quest ion t h a t it m u s t t h e n be pronounced 
t o b e nul l and vo id . B u t h o w are w e t o ascertain w h a t t h e " publ ic 
po l i cy " is in respect of t h e possess ion , sale , or consumpt ion of 
o p i u m ? Pub l i c pol icy, according t o an e m i n e n t J u d g e , " is a very 
unruly horse , and w h e n once you get astride of it , y o u never know 
where it wi l l carry y o u " ( see Richardson v. Mellish *). I t has a l so 
b e e n observed t h a t publ ic pol icy " does not admit of definition, and 
is no t eas i ly expla ined. I t i s a variable quant i ty , and it m u s t vary 
w i t h t h e habi t s , capaci t ies , and opportunit ies of the publ ic " (per 
Kekewick J . in Davies v. Davies 2 ) . There are certain t ime-honoured 
purposes wh ich Courts h a v e a lways regarded as m a t t e r s of public 
pol icy , s u c h as t h e encouragement of trade , t h e repression of v i ce , 
immoral i ty , and lawles snes s , & c , b u t in t h e presence of such con­
flicting opin ions as n o w ex i s t o n quest ions a s t o w h a t is bes t for t h e 
publ ic good, w h a t can b e our guide in an a t t e m p t t o discover n e w 
m a t t e r s and t h i n g s t h a t can b e said t o b e mat ter s of publ ic po l i cy? 
" T o al low t h i s " (public pol icy) , said Parke B . in a judgment c i ted 
w i t h great approval b y t h e Lord Chancel lor in Jamson v. Driefon-
tein Consolidated Mines, Ltd.,' " t o be a ground of judicial decis ion 

i 2 Bing. 252. » 88 Ch. D. 864. s (1903) A. C. 496. 
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wou ld l ead t o t h e greates t uncer ta in ty and c o n f u s i o n . " T h e i s s u e 
a s framed c a n therefore, in m y opinion, a d m i t of on ly o n e answer , 
n a m e l y , a n answer i n t h e n e g a t i v e . If t h e a l leged i l legal i ty of t h e 
a g r e e m e n t i s t o d e p e n d ent ire ly u p o n i t s be ing contrary t o t h e 
so-cal led po l i cy of t h e Ordinance, I do n o t th ink there is m u c h t o b e 
said aga ins t t h e va l id i ty of t h e agreement . B u t I th ink t h a t t h e 
real ques t ion invo lved is w h e t h e r t h e a g r e e m e n t " h a s b e e n m a d e for 
or about a n y m a t t e r or t h i n g w h i c h is prohibi ted and m a d e un lawfu l 
b y O r d i n a n c e . " M a x w e l l , in h i s work o n t h e In terpre ta t ion of 
S t a t u t e s , c i t ing n u m e r o u s cases , c learly l ays d o w n t h e rule w i t h 
regard t o t h e inval idi ty of a g r e e m e n t s of w h i c h t h e t e r m s contravene 
t h e provis ions of l eg i s la t ive e n a c t m e n t s . H e s a y s ( p . 635, 5th ed.), 
" I t i s , and h a s a lways b e e n , an es tabl i shed rule of l a w t h a t n o ac t ion 
c a n be m a i n t a i n e d o n a contract m a d e for or about a n y m a t t e r or 
t h i n g w h i c h i s prohibi ted and m a d e un lawfu l b y s t a t u t e ; s u c h a 
contract is v o i d . " B u t h e also s a y s , " W h e n t h e object of t h e act 
i s sufficiently a t ta ined w i t h o u t g iv ing t h e prohibit ion s o s tr ingent 
a n effect, and where i t i s a lso col lateral t o or i n d e p e n d e n t of t h e 
contract , t h e s t a t u t e i s unders tood a s n o t affecting t h e va l id i ty of 
t h e c o n t r a c t . " I t i s n e e d l e s s t o consider w h e t h e r a g r e e m e n t D 1 
fal ls w i t h i n t h i s except ion . I n m y op in ion i t does not c o m e w i t h i n 
t h e rule at all . I f g iven a reasonable construct ion , there is n o part 
of t h e a g r e e m e n t D 1 t h a t contravenes a n y provis ion of t h e O p i u m 
Ordinance of 1899. T h e case of Meyappa Chetty v. Ramanathan 1 

h a s been c i ted against t h i s v i ew . I do not th ink t h a t I shou ld look 
out s ide t h e four corners of t h e j u d g m e n t if I a m t o t rea t t h e c a s e a s 
an author i ty o n a ques t ion of l aw . S o m e of t h e t e r m s of t h e d e e d 
in ques t ion in t h a t case c i ted b y H i s Lordsh ip t h e Chief J u s t i c e do 
not appear in t h e present deed . E a c h c a s e m u s t d e p e n d u p o n i t s 
o w n fac t s and c i r c u m s t a n c e s ; and dea l ing w i t h t h e d e e d i n q u e s t i o n 
i n t h e present case , i t s e e m s t o m e t h a t there is n o part of it t h a t c a n 
be t a k e n object ion t o as be ing contrary t o t h e provis ions of t h e 
O p i u m Ordinance. T h e part ies t o t h e a g r e e m e n t are all persons 
w h o he ld l i censes t o sel l o p i u m at different p laces ! T h e y agree , 
in general t e r m s , t o carry o n in partnership t h e trade or b u s i n e s s of 
se l l ing o p i u m . Thi s i s c o v e n a n t N o . 1. T h e o n l y o ther c o v e n a n t 
t h a t n e e d be not i ced is N o . 3 , b y w h i c h i t is provided t h a t t h e 
m a n a g e m e n t of t h e ' b u s i n e s s i s t o b e in t h e h a n d s of t h e p r e s e n t 
de fendants , " w h o shal l carry o n t h e said b u s i n e s s t o t h e sa t i s fac t ion 
of t h e p a r t i e s . " Clearly, t h e dut i e s and l iabi l i t ies of t h e l i c e n s e e s 
w i t h respect t o their o w n respec t ive l i c e n s e s r e m a i n u n t o u c h e d . T h e 
a g r e e m e n t i s n o m o r e t h a n o n e t o pool' t h e profits , and there is n o 
s t ipulat ion w h a t e v e r a l lowing or requiring a partner t o do a n y t h i n g 
t h a t i s forbidden b y t h e Ordinance . T h a t i s t h e m o s t i m p o r t a n t 
feature of t h e a g r e e m e n t . I n t h e c a s e of Daviea v. Makuna* a 
qualified medica l pract i t ioner agreed t o serve a n unqual i f ied m e d i c a l 

1 (1918) 16 N. L. R. 33. * 29 Ch. D. 696. 
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IMS. practi t ioner as ass i s tant in h i s profession a s a medical' practit ioner. 
Pnanii j . Pract ice b y a person in t h e posi t ion of t h e latter as a medica l practi-

^ t ioner w a s actual ly prohibited b y Act 55 , Geo. 8 , c . 194, apparent ly 
Ramanathan h i t h e interests of t h e publ ic ; and i n a s m u c h as t h e agreement 

invo lved pract ice b y h i m , it w a s he ld t o b e i l legal. B u t t h e J u d g e s 
w h o cons t i tu ted t h e Court were' of opinion t h a t if t h e agreement 
did not invo lve actual pract ice b y t h e unqualif ied practit ioner it 
would b e val id . 

For t h e reasons g iven above , I a m of opinion t h a t agreement D 1 
is a val id agreement . 

S ince writ ing the above I h a v e s e e n the judgment of m y brother 
E n n i s , and I m a y say t h a t I a m i n ent ire agreement w i t h h i m . Of 
course m y decis ion is t h a t t h e agreement is ex facie val id. There 
is no th ing in i t s t e r m s t h a t can be said t o contravene any provision 
of the law, but , as m y brother E n n i s h a s po inted o u t t o m e , ev idence 
is admiss ib le under proviso 1 t o sec t ion 92 of the E v i d e n c e Ordinance 
t o prove a n y fact wh ich wou ld inval idate an agreement on the 
ground of i l legal i ty . I h a v e carefully considered th i s proviso, and 
I find t h a t it is largely based on t h e authori ty of t h e case of Collins v. 
Blantern,1 where it w a s , in effect, he ld that , in t h e case of a deed , 
wh i l e , a s a general rule , y o u cannot plead any m a t t e r dehors t h e 
deed itself, y o u m a y , in order t o establ ish i l legality, prove any 
m a t t e r n o t incons i s tent w i th , or contradictory of, the express t erms 
of t h e deed . T h e nature of t h e i l legal i ty provable in t h e present 
case I h a v e already dec ided upon . I therefore agres to the order 
proposed b y m y learned brother, and would se t aside t h e order 
appea led from w i t h cos t s , and remit t h e case t o t h e Distr ict Court 
for t h e trial of t h e other i ssues framed and of the quest ion whether , 
in t h e execut ion of deed D 1, it w a s t h e intent ion of t h e part ies 
t o t a ke t h e - s a l e of o p i u m out of t h e h a n d s of t h e l i censees of t h e 
respec t ive s h o p s . 

ENNIS J . — 

T h i s c a s e w a s reserved for considerat ion by a F u l l Court on 
t h e dec is ion of t h e learned Distr ict J u d g e o n t h e i ssue w h e t h e r 
t h e a g r e e m e n t s u e d u p o n is contrary t o t h e pol icy of t h e Opium 
Ordinance , and therefore i l legal . 

T h e Dis tr ic t J u d g e found t h a t t h e agreement in th i s case contained 
provis ions similar t o t h e provis ions of tEe agreement in t h e case of, 
Meyappa Chetty v. Ramanathan2 and, fol lowing that case , he ld t h e 
present agreement t o b e i l legal. 

I t is urged o n appeal t h a t t h e agreements are not similar. I t w a s 

p o i n t e d o u t t h a t in t h e former case s o m e of t h e part ies were not 

i 2 Wilton K. B. 847. » (1913) 16 N. L. R. 33. 
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i (1913) 16 N. L. R. 33. 
» 24Mad. 401. 

* 35 Mad. 582. 

l i c e n s e e s , a n d further, t h a t i n t h a t c a s e t h e part ies ' took a n a c t i v e 1918. 
in teres t in t h e m a n a g e m e n t of t h e severa l o p i u m s h o p s ; w h i l e i n Emus J. 
t h e p r e s e n t case all t h e par t i e s are l i c e n s e e s of o n e or o t h e r of t h e pg^^, v 

shops , a n d i t i s a l leged t h a t t h e par tnersh ip d id n o t interfere w i t h Bamanathan 
t h e m a n a g e m e n t of t h e l i c e n s e e s i n the ir r e s p e c t i v e s h o p s , b u t o n l y 
poo led t h e profits a n d l o s s e s . 

I can s e e n o t h i n g in t h e t e r m s of t h e a g r e e m e n t i n t h i s c a s e indi­
c a t i n g t h a t i t is aga ins t a n y pub l i c po l i cy k n o w n t o t h e c o m m o n l a w , 
a n d there r e m a i n s on ly t h e ques t ion w h e t h e r i t i s i l legal a s b e i n g 
in contravent ion of a n y express prohibi t ion of l a w or a prohibi t ion 
impl i ed b y t h e impos i t i on of a p e n a l t y . 

S e c t i o n 6 of t h e O p i u m Ordinance , 1899, prescr ibes t h a t i t shal l 
n o t b e lawful for " a n y person t o se l l or suffer or p e r m i t t o b e 
sold, e i ther b y w h o l e s a l e or retai l , o p i u m w i t h o u t a l i c e n s e author­
iz ing s u c h s a l e , " a n d sec t ion 16 prescr ibes t h e p e n a l t y for t h e 
contravent ion of t h i s provis ion . S e c t i o n 15 prov ides t h a t condi ­
t i o n s m a y b e a t t a c h e d t o t h e l i c e n s e , a n d i t appears t h a t o n e of t h e 
condi t ions a t t a c h e d t o t h e o p i u m l i c e n s e s i s t h a t t h e n a m e s of all 
persons e m p l o y e d o n t h e l i c ensed p r e m i s e s shal l b e endorsed o n t h e 
l i cense . 

N o t h i n g in t h e t e r m s of t h e Ordinance or i n t h e condi t ions of t h e 
l i cense prohibit , in m y op in ion , a person carrying o n t h e b u s i n e s s 
of se l l ing o p i u m through persons d u l y l i c e n s e d t o s e l l ; a n d t h e 
object of t h e Ordinance , w h i c h is t o control t h e p o s s e s s i o n a n d sa le 
of o p i u m , wou ld , i t s e e m s t o m e , b e a t t a i n e d w i t h o u t e x t e n d i n g t h e 
prohibit ion o n sa l e c o n t a i n e d in s ec t ion 6 t o t h s partners i n a 
b u s i n e s s carried o n through d u l y l i c e n s e d persons w h o h a v e t h e 
control and m a n a g e m e n t of t h e s h o p s . 

I n t h e case of Meyappa Chetty v. Ramanathan 1 t h e j u d g m e n t s , 
ind ica te t h a t t h e a g r e e m e n t w a s s u c h t h a t t h e l i c e n s e e s h a d n o 
direct control over t h e partnersh ip s h o p s for w h i c h t h e y h a d acquired 
l i censes , and t h a t u n l i c e n s e d persons w e r e d irect ly e n g a g e d in 
t h e m a n a g e m e n t of t h e s h o p s , and i t w a s he ld t h a t t h e r e w a s a 
contravent ion of t h e prohibit ion on sa le conta ined i n s e c t i o n 6 of 
t h e Ordinance. 

I n t h e I n d i a n c a s e s w h i c h were c i ted , i t w o u l d s e e m t h a t a breach 
of s o m e express provis ion of t h e I n d i a n A c t , or of ru les t h e r e u n d e r , 
or of t h e condi t ions of t h e l i c e n s e , w a s found . 

I n Padmanabhan v. Sarda 2 t h e r e w a s a condi t ion in t h e l i c e n s e 
w h i c h prohibited t h e transfer of t h e r ight of t h e sa l e granted t o t h e 
de fendant s , a l though i n t h i s case th i s w a s n o t t h e o n l y ground of t h e 
dec i s ion . 

I n Marudamuthu PiUai v. Rangasamy Mooppan * t h e r e w a s a ru le 
under t h e A c t t h a t " n o person h a v i n g a t o d d y l i c e n s e s h o u l d b e 
in teres ted in an arrack b u s i n e s s , a n d vice versi." 



IMS. 

ENNIS J . 

Fernando v. 
Ramanathan 

( 852 ) 

i (1874) 21 W. R. 289. * (1913) 16 N. L. R. 88. 

I n Shaha v. Shaha 1 there w a s a n agreement whereby t h e holder 
of a l i cense for keep ing a w i n e shop le t t h e shop and the u s e of t h e 
l i cense , and th i s w a s he ld t o be contrary t o t h e prohibition of sale 
w i thout a l i cense , as i t w a s t h e in tent ion of t h e Ac t t h a t t h e shop 
should b e kept b y t h e person w h o h a d t h e l i cense , a l though there 
was no express prohibit ion of l e t t ing either in t h e Ac t or rules . 

T h e present case differs, in m y opinion from Meyappa Chetty v. 
Ramanathan,1 in t h a t the agreement does not conta in any provision 
w h i c h s h o w s that non- l icensed persons were t o conduct the sales , 
and from t h e I n d i a n cases , in t h a t there is n o prohibition against 
deal ing w i t h t h e l i cense or any inference t h a t t h e shops are t o b e 
" kept " by persons other t h a n t h e l i censees . 

W h e t h e r t h e agreement is i l legal o n t h e ground that it w a s t h e 
in tent ion of t h e parties t o take t h e sale of o p i u m o u t of t h e hands 
of t h e l i censees of t h e respect ive shops can b e dec ided only w h e n 
all the ev idence has b e e n taken . 

I wou ld send t h e case back for further ev idence and for decision 
o n t h e fac t s and -the other i s sues raised. 

Sent back. 


