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STRTSEXA P E R E R A , Appellant., a n d  H . G. 'J’HEDTA.S 
(Inspector o f  Police), R espondent

S . C . 7X5— 111. C . Colombo, 2 ,0 1 0 1P,

Summary trial oj non-summary offence— Appeal preferred by accused— Right of 
Crown to object■ to summary proceedings on ground of gravity o f offence— 
Criminal Procedure Code, ss. 152 (3), 33S (2)— Penal Code, s. 437.

In  n prosecution for forgery punishable umler section 457 of the Penal 
Code the nceusecl-nppcllant was tried summarily under the provisions of 
section 152 of the Criminal Procedure Code. 'J'he appellant had no objection 
to his having been tried summarily, and the Crown had no objection either 
until after the appellant had demonstrated that he was entitled to havo liis 
conviction set aside on the merits.

Held, th a t in the circumstances the gravity of the offence with which the 
accused was charged was no t by itself.a sunirient ground for rem itting the 
case for a non-summary investigation.

. / ^ . P l ’KAL from a jud gm en t o f  the M agistrate's Court, Colom bo. 

C o lr in  11. ile S i lv a ,  for th e  accused-appellant.

A rth u r  K eu n cm a h , Crown Counsel, for the A ttorney-G eneral.

C u r. tid e . m i l .
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J u ly  11, 1955. G u x a s e k a u a , J .—

The appellant w as tried  sum m arily under th e  p rov ision s o f  section  
152 (3) o f  the C rim inal Procedure Code on  a  charge o f  h a v in g  com m itted  
an ofTence p u n ish ab le  under section  -157 o f  th e  P en a l C ode b y  fraudu­
len tly  or d ish o n estly  using as genuine a  d ocu m ent w h ich  h e k new  or 
had reason to  b e lie v e  to  be a  forged d ocum ent. H e  w a s  co n v ic ted  o f  
th is offence and  sen ten ced  to  one y ea r’s  rigorous im p rison m en t.

According to  th e  ca se  for th e  prosecution  th e  ■ a p p e lla n t  h ad  been  
occupying a house b elon g in g  to one M. E . P erera a s th e  la t te r ’s  ten an t  
and had le ft  i t  in  A u gu st, 1953, after P erera had  filed  an  a ctio n  again st  
him  in the court o f  rccpiests to  recover arrears o f  ren t a n d  to  have him  
ejected. T he d o cu m en t in  question  (P I), w hich  is  d a ted  th e  4 th  A ugust, 
1953, purports to  bo sign ed  b y  the appellan t and M. E . P erera  and  sta te s  
that th e  ap p e lla n t had  been  liv in g  in a  house belonging to  P erera and  
had on that d a y  “  g iv e n  over the k ey s  to  h im  w ith o u t h a v in g  to  p a y  an y  
arrears ” . T here is  n o  ev idence as to th e  cu sto d y  from  w h ich  P I  w as  
produced before th e  m agistrate’s court, b u t it  w as s ta te d  in  evidence  
by both Perera an d  th e  proctor w ho appeared for him  in  th e  c iv il action  
that it  had been prod u ced  b y  the a p p e lla n t a t  th e  tr ia l o f  th a t  action  on 
the 23rd N ovem ber, 1953, and Perera sta ted  further th a t  i t  w as n o t a 
docum ent signed  b y  him  or by his au thority . P erera w as a lso  perm itted  
to say in h is ev id en ce in  ch ie f th a t “ P i  w as sen t to  th e  E . Q. D . w ith  
som e other d ocu m en ts ” . (One surm ises th a t th e  le tter s  E . Q. D . stand  
for Exam iner o f  Q uestioned  D ocum ents.) Tho o n ly  o th er  w itness  
called  in  the case  w a s  th e  record keeper o f  th e  M a g istra te’s  Court o f  
Colombo who prod uced , m arked P 2, th e  record o f  th e  a c tio n  in  the  
court o f  requests (w ith o u t sta tin g  how  he cam e b y  it)  an d  a lso  produced, 
marked P 3, “ th e  report o f  th e  E . Q. D .” th a t w as filed  in  th a t  ease.

T he report P 3  is  inadm issib le  hearsay, and, no d o u b t for th is  reason, 
the learned m a g istra te  docs not refer to  it  in  h is ju d gm en t. T ho on ly  
m atter to w hich h e refers as evidence on  th e  issu e  o f  forgery  is  th a t th e  
existence o f  P i  is  n o t  m entioned  in  the a p p e lla n t’s  an sw er in  th e  civil 
action, which w as filed  in  Septem ber 1953. H e  h o ld s th a t  i f  th e  d ocu ­
m ent had been in  ex isten ce  a t  the tim e i t  w ou ld  h a v e  b een  m entioned  
in th e  answer. W ith  a ll respect to  th e  learned m a g istra te , I  am  unable  
to  agree that an  om ission  to  p lead ev idence can  be a ground  for a  con clu ­
sion that th e  ev id en ce  d id  n o t ex ist  a t  th e  tim e. M oreover, th e  answ er  
filed by  the a jip c lla n t in  th e  civil ease w as n o t  in  ev id en ce  in  th is  c a s e ; 
for although th e  en tire  record P 2 w as produced th e  o n ly  portion  o f  it  
that was put in  ev id en ce  w as th e  report P 3.

The only ev id en ce there is in  the ease to  p rove th a t  P i  is a  forgery is 
Perera’s s ta tem en t th a t  th e  docum ent w as n o t signed  by h im  or by his 
authority. T h is ev id en ce is n o t d iscussed  or m en tion ed  in  th e  learned  
m agistrate’s  ju d g m en t, and  it  docs n o t appear w h eth er  lie  w ou ld  have  
acted upon it  w ith o u t corroboration. Tho con v iction  m u st therefore  
be quashed.

I t  was conceded b y  the learned crow n cou n sel th a t  th e  con v iction  
could nut be su pp orted , but he m aintained  (h a t a  charge o f  Hu grave an
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ofTcucc should n o t h a v e  been  tried  sum m arily and th a t th e  case should  
tlicrcforo bo rem itted  to  th e  m agistra te’s  court for non-sum m ary jjrocced- 
ings. In  support o f  th is  con ten tion  he cited  the cases o f  Sheddon  
{In sp ecto r o f  P o lice ) v . A y o s in g h o 1 and Sahabandu- v . W ije m a n  S in yh o  
in  which con victions o f  offences involv ing  forgery or the d ishonest use o f  a 
forged docum ent w ere quashed  on th e  ground th a t  in  those eases the  
charges should  n o t h a v e  b een  tried sum m arily under th e  provisions 
o f  section  1-I2 (3) o f  th e  Crim inal Procedure Code, and  th e  m agistrate  
w as d irected to  ta k e  non-sum m ary proceedings. In  each o f  th ose  cases, 
how ever, th e  accused  had  ap pealed  on  tliis  ground, con tending  in  effect, 
th a t i f  he w as to  be tried  h e  w as en titled  to th e  ad vantage o f  a  trial on 
in d ictm ent after a prelim inary m agisterial inquiry. In  th e  present 
case th e  ap p ellan t has no ob jection  to  his having been tried sum m arily, 
and th e  Crown had no ob jection  either until after th e  ap pellan t had 
dem onstrated  th a t lie  w as en titled  to have the conviction  se t  aside on the  
m erits. U n til then  i t  ap pears th a t both parties were satisfied  w ith  the  
procedure th a t th e  learned  m agistrate adopted  in  th e  exercise o f  his 
discretion . K either o f  them  raised an y objection  at- the trial, the accused  
has n o t m ade i t  a  ground o f  appeal th a t ho should  n o t h ave been  tried  
sum m arily, and th e  A ttorney-G eneral has n o t a2ipealcd  although  he has 
a lig h t  o f  appeal in  term s o f  section  338 (2) o f th e  Crim inal Procedure 
Code. I  do n o t th in k  th a t  in  these circum stances the g ra v ity  o f  the 
offence charged in  th is  case is by itse lf  a sufficient ground for m aking  
an order, in  th e  exercise  o f  th e  powers o f revision vested  in th is court, 
rem itting  the case for a  non-sum m ary investigation .

T h e conviction  o f  th e  ap pellan t and the sentence passed  on  him are 
se t aside and h e is d ischarged.

C o n vic tio n  se t a sid e .

' (/.'/•;/) /  C. l.AY. 1-iJ. - ( I S l l )  >■: c .  L. ! l\  JJ.


